
 

In the National Bargaining Council for the Chemical Industry 

                                                                                                     
In the matter between: 

 

H. Neethling                                                                                 Applicant 

 

and 

 

Hermanus Verw e & Dekor                                                             Respondent 

 

__________________________________________________________________________ 

                                        

                                    RULING - APPLICATION FOR CONDONATION                       

__________________________________________________________________________ 

 

Case No.: WCChem 752 

 

Panelist: K. Gunase 

 

Date of Ruling: 3 February 2005 

 

 

 

 

 
 
 
 
NBCCI 
5 Hollard Street, Marshalltown, 2107 
PO Box 61418, Marshalltown, 2107 
Tel: (011) 833-0922 
Fax: (011) 833-0921 
 



 

 

2 

2 

 
 
 
The Labour Relations Act No. 66 of 1995, as amended (‘the Act’), provides in section 191(2) that 

the Council may permit an employee to refer a dispute relating to an alleged unfair dismissal after 

the 30-day time period referred to in section 191(1)(b)(i) on “good cause” show n. As to what 

this w ould constitute, the follow ing w ords of Holmes JA in Melane v Santam Insurance Co. Ltd. 

1962 (4) SA 531 (A) at 532B-E are authoritative:  

“In deciding whether suff icient cause has been show n, the basic principle is that the 

Court has a discretion, to be exercised judicially upon a consideration of all the facts, and 

in essence it is a matter of fairness to both sides. Among the facts usually relevant are 

the degree of lateness, the explanation thereof, the prospects of success, and the 

importance of the case. Ordinarily these facts are interrelated: they are not individually 

decisive, for that w ould be a piecemeal approach incompatible w ith a true discretion, save 

of course that if  there are no prospects of success there w ould be no point in granting 

condonation. Any attempt to formulate a rule of thumb w ould only serve to harden the 

arteries of w hat should be a f lexible discretion. What is needed is an objective 

conspectus of all facts. Thus a slight delay and a good explanation may help to 

compensate for prospects of success w hich are not strong. Or the importance of the 

issue and strong prospects of success may tend to compensate for a long delay. And the 

respondent’s interest in f inality must not be overlooked.” 

See also: National Union of Mineworkers & others v Western Holdings Gold Mine (1994) 15 IILJ 

610 (LAC) & Foster v Stewart Scott Inc (1997) 18 ILJ 376 (LAC). 

 

Furthermore, it is trite that the onus rests on the applicant to show good cause in order to 

succeed. 

See: Arnott v Kunene Solutions & Services (Pty) Ltd [2002] 8 BLLR 722 (LC) at 724D. 

 

Background 

The applicant referred a dispute to the Council on 8 September 2004 alleging that she had been 

unfairly dismissed on 13 August 2004. In a letter, dated 21 September 2004, the Council 

requested that the applicant furnish proof of service on the respondent together with certain 
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further information. The applicant’s response appears to have been posted to the Council and 

w as received on 7 October 2004; this included a copy of a registered postal slip indicating that 

service had been effected on the respondent on 3 September 2004. On 22 November 2004 the 

Council advised the applicant, per post, that the referral form had not been signed and 

requested proof of service once again. On 13 December 2004 the applicant f iled a second 

referral, an application for condonation and proof of service.   

 

1. Degree of Lateness 

Given that the dispute w as properly referred on 13 December 2004, it appears to be 92 days 

late.  

 

2. Reason(s) for the Lateness 

The applicant records that the delay was occasioned by her forms being incomplete. She 

records further that the documents were posted to the CCMA and to Johannesburg (the 

Council) on 3 September 2004. She had also sent a fax on 6 September 2004.  

 

3. Prospects of success /Merits 

On this score the applicant records that procedures w ere not follow ed. 

 

4. Importance of the case/Prejudice to the parties 

The applicant notes there has been an infringement of her (human) rights.  

 

Determination 

This application was assessed on the papers in terms of Rule 31(10) of the Dispute Resolution 

Procedures for the National Bargaining Council for the Chemical Industry. Whilst the application 

is unopposed, in making this determination I am nevertheless cognizant of the following 

statement in Maseko v CCMA & Others [2003] 11 BLLR 1148 (LC): 

“The Labour Appeal Court has held that condonation in cases of disputes of individual 

dismissals w ill not be easily granted. The excuse for non-compliance has to be compelling, 

the case for attacking a defect in the proceedings has to be cogent and the defect has to be 

of a kind w hich w ould result in the miscarriage of justice if it w ere allowed to stand. See 



 

 

4 

4 

Queenstown Fuel Distributors CC v Labuschagne NO & others (2000) 21 ILJ 166 (LAC); A 

Hardrodt (SA) (Pty) Ltd v Behardien & others (2002) 23 ILJ 1229 (LAC).” (at par. 21, per 

Zilw a AJ) 

 

Although the delay in the instance is signif icant it is important to recognize that the applicant’s 

f irst (albeit incomplete) referral w as f iled w ithin the time period regulated by the Act. I note 

further that the applicant’s submission in respect of the reason for the lateness is borne out by 

the documentation on f ile. In my opinion the applicant’s conduct in the instance evidences an 

intention to refer the dispute timeously. I add that there is no indication that she w as dilatorily or 

that her failure to refer the matter properly in the f irst instance w as deliberate. On this score I 

note that the applicant appears to be unrepresented. Thus I am satisfied that she has tendered 

an acceptable explanation for the delay. On the merits I note that the application merely records 

that procedures were not followed. The applicant has, how ever, provided further detail in an 

annexure to the application as well as a letter from the respondent. Having had regard to the 

said documents, I am of the opinion that the applicant has demonstrated reasonable prospects 

of success and that this consideration thus favours her. As regards the issue of prejudice I am 

of the view  that any potential prejudice to the respondent in granting this application is 

outw eighed by that to the applicant should it be refused. Accordingly, having had regard to the 

facts and submissions I am of the opinion that the applicant has shown good cause for the late 

referral.   

 

Ruling 

1. The application for condonation is granted.  

 

Thus signed at Johannesburg on this 3rd day of February 2005 

 

_______________ 

K. Gunase 
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