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National Bargaining Council for the 
Chemical Industry 

NBCCI 
P O Box 61418 
MARSHALLTOWN 
2107 
  
 
Tel: (011) 833-0922 
Fax: (011) 833-0921 

 
Panellist: Loraine Johnston 

Case Number: GPChem2492 
Date of Ruling: 14th March 2006 

 
In the matter between: 
 
Edith U Palmer Harrington Employee/Applicant 
 
And 
 
Sasol Synfuels Respondent/Respondent 
 

Condonation Ruling 
 
Details of hearing and representation 
Section 191(1) of the Labour Relations Act, 1995 (the Act) requires that if there is a 
dispute about the fairness of a dismissal, the dispute must be referred in writing to the 
CCMA or to a Bargaining Council within 30 days of the date of dismissal.  In terms of 
Section 191 (2) of the Act, the employee may be permitted to refer the dispute after the 30-
day time period has expired if he/she is able to show good cause for the late referral. 
 
The Applicant in this matter, Edith U Palmer Harrington applied for condonation of the late 
filing of her dispute with the Council.  In support of this application, the Applicant has filed 
an affidavit.  The application was opposed by the Respondent.  The Applicant has not 
replied to this.  In determining whether the Applicant has established good cause for 
condonation, I must take into account the contents of the affidavits filed by both parties. 
 
Preliminary Issue 
The Applicant submitted that she was notified of her Appeal outcome on the 6th December 
2005; hence it is the date on which the dispute arose. 
 
Mr Mxolisi M Haya on behalf of the Respondent submitted that the Applicant was informed 
of the Appeal outcome in a letter dated the 21st November 2005 which was delivered to 
her on the 23rd November 2005; hence she is misleading the Council that she only 
received it on the 6th December 2005.  He referred to Annexure B of his documents, a 
CCMA referral form completed by the Applicant and filed with the CCMA on the 5th 
December 2005. 
 
In determining when the Applicant was made aware of her Appeal outcome, I gave due 
consideration to the above document more specifically to Item 5 which reads as follows:- 
“DETAILS OF DISPUTE PROCEDURES FOLLOWED 
Internal hearing 15/10/2005 
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Appeal lodged 10-10-2005 
Notice of Appeal allowed received 27/10/2005 
Appeal hearing 1-11-2005 
Outcome of Appeal Communication written 21-11-2005 delivered 23/11/2005”. 
 
The above document was completed by the Applicant and filed with the CCMA in respect 
of the alleged unfair dismissal dispute.  Given the information contained in this document, 
the Respondent’s submissions appear to be highly probable that the Applicant was notified 
of the appeal outcome on the 23rd November 2005.  It is apparent that the Applicant 
misrepresented the date of the dispute to the Council so as to circumvent the issue of 
condonation.   
 
In view of the above, I find that the date of dispute is the 23rd November 2005, the date on 
which the Applicant became aware of the Appeal outcome. 
 
 
Issue To Be Decided: 
Whether to grant or refuse condonation of the late referral of this dispute. 
 
Background to the Issue 
The Applicant was informed that the dismissal was upheld on the 23rd November 2005.  
The dispute regarding an alleged unfair dismissal and an application for condonation was 
lodged with the Council on the 12th January 2006. 
 
Analysis of Evidence and Argument 
The Applicant must prove that she has ‘good cause’ for not complying with the 30-day 
period in referring the dispute for conciliation to the Council.  Rule 9 (3) states that: 
“An application for condonation must set out the grounds for seeking condonation and 
must include the following details:- 
 The degree of lateness 
The reasons for the lateness 
The prospects of success 
The balance of inconvenience, including any prejudice to the other party 
 
In considering these factors, I am aware that the above are interrelated factors and what is 
required is an objective conspectus of all the facts. (Miya vs Putco Limited DA 17.98 
(LAC) 
 
Degree of Lateness 
The referral is 20 days late.   
 
Reasons for Lateness 
Summary of Applicant’s Submissions 
The Applicant submitted that when she became aware of the dismissal on the 6th 
December 2005 she attempted to obtain referral forms from the Council which were 
initially not available.  She referred the matter to the CCMA and the hearing was 
scheduled for the, 21st February 2006.  She further submitted that Insofar as it was 
decided the CCMA had no jurisdiction; she consulted her lawyer on the 12th January 2006 



Case Number: MPChem2492 
 

Page 4of 4 

and immediately referred the dispute to the Council.  Her lawyer had obtained the 
Bargaining Council referral forms during the course of December 2005. 
 
Summary of Respondent’s Submissions 
The Respondent contended the Applicant’s submissions that she attempted to obtain 
documents from the Council for the purposes of referring the dispute.  The Respondent 
submitted that the Applicant’s correspondence indicated that she never endeavoured to 
secure the Council documents to have the matter conciliated within the prescribed time 
frame.  Despite advising her to refer the matter to the Council, she referred it to the CCMA. 
She therefore wilfully and without good cause disregarded the Council’s jurisdiction which 
is evident from her letter dated 5th December 2006 to the Respondent where she advised 
of her referral to the CCMA.  In her subsequent letter dated 3rd January 2006 she stated 
that CCMA is an ‘official body’ for conciliation and arbitration and that it ‘should have’ 
jurisdiction and requested the Respondent accepts her right to refer the matter to the 
CCMA.   
The Applicant provided no explanation for easily obtaining the CCMA forms and why she 
was unable to obtain the Council’s forms within the prescribed time frame.   
In view of the above, the Respondent contended that the Applicant made no attempts to 
secure and complete the Council’s forms to have the matter dealt with in the correct 
dispute resolution channel within the prescribed time frame. 
 
Determination 
In determining the Applicant’s reasons for the delay, I have considered the Respondent’s 
submission that the Applicant did not explain how the CCMA forms were easily obtainable 
as opposed to the Council’s forms.  Furthermore, she did not provide any explanation 
regarding her difficulty in her attempt to obtain the Council’s forms.  She submitted that the 
forms were not available but then indicated that her attorney was able to obtain the same 
forms during the course of December 2005.  Given this, I not find the Applicant’s reasons 
convincing that the Council’s referral forms were not available. It appears that the 
Applicant had disregard for the dispute resolution mechanisms in place as she elected to 
refer the matter to the CCMA which resulted in the undue delay.   
In view of the above, the Applicant’s reasons for the delay are unacceptable. 
 
Prospects of Success 
Summary of Applicant’s Submissions 
The Applicant has not addressed her prospects of success in her condonation application 
as required by Rule 9 (3) (c) of the CCMA Rules.    
 
Summary of Respondent’s Submissions 
The Respondent’s submissions indicated that the Applicant was dismissed subsequent to 
the company preferring the following 4 charges against her:- 
The first charge was that the Applicant filled petrol in her car and claimed it as an expense 
despite her having a car allowance benefit [alternative charge - misappropriation of funds].  
The second charge related to corruption in that she attempted to get the company to hire a 
car for her to attend a business meeting although she qualified for the Car Allowance 
Benefit [alternative charge - contravening the Car Allowance Benefit Scheme].  The third 
charge related to fraud in that she authorised expenditure used for herself and made it 
appear that it was incurred by the secretary [alternative charge - misappropriation of 
company funds].  The fourth charge related to fraud in that she used company funds for 
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her private expenditure and made it appear it was for company business [alternative 
charge - misappropriation of company funds]. 
The Respondent further submitted that the Applicant’s contraventions fell within the 
category of dishonest conduct, for which it consistently applied a sanction of dismissal to 
employees whose conduct is dishonest. 
 
Determination 
The Applicant did not address her prospects of success in the condonation application.  
She has therefore not presented, on the face of it, whether she has a chance of 
succeeding in her dispute whereas the Respondent has submitted a compelling case. 
 
 
Prejudice to the Parties 
The Applicant has not addressed the issue of prejudice.   
The Respondent submitted that it will be severely prejudiced if condonation was granted 
as it believes it acted just and fair towards the Applicant. 
 
 
Findings 
Taking all the above factors into consideration and guided by the case of Melane vs 
Santam Insurance Limited, the Applicant has not advanced an acceptable reason for the 
delay.  Furthermore, the Applicant has not addressed her prospects of success.  The 
Respondent’s prospect of success on contrary seems plausible.  
 
 
RULING 
 
In view of the above, condonation is NOT GRANTED.   
 
 
 
__________________________ 
Panellist:  Loraine Johnston 
 
 


