
IN THE ARBITRATION  FOR THE NATIONAL BARGAINING COUNCIL FOR 
THE CHEMICAL  INDUSTRY 
 

CASE NO.: GPCHEM35 
 
 
B A BLIGNAUT        Applicant 
 
 
and  
 
 
NOVARTIS SOUTH AFRICA      Respondent  
 

RULING  
 

BACKGROUND AND REPRESENTATIONS  
 
The arbitration was set down for hearing on the 11th November 2004, 3rd December 2004, 

10th February 2005 and 3rd March 2005.  The Applicant was represented by Advocate 

Hardy and the Respondent was represented by Advocate Botha.   For the sake of 

convenience the parties will be referred to as in the main dispute.  On the 3rd March 2005 

the Respondent brought an application for the evidence of Mr. Alex Gomes to be 

admitted as evidence by means of an affidavit.  Alternatively, the Respondent applies for 

the hearing of the matter to be postponed to a date to be determined between the parties 

when the Respondent’s last witness would be available for giving evidence, or further 

alternatively, that the Respondent’s witness Mr. Alex Gomes be allowed to testify by 

means of a speaker telephone via the telecommunications network from Mexico.   

 

SUBMISSION OF EVIDENCE 

The Respondent submits that Mr. Gomes was unavailable to attend the arbitration 

proceedings on 3rd March 2005 as he was located in the Indian Ocean.  The Respondent  
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further submits that Mr. Gomes has been transferred to Mexico and is under the direct 

instruction of the Mexican office and is unable to attend the hearing. 

  

The Applicant raised a point in limine arguing that the Affidavit is defective because it 

has not been attested to by an impartial Commissioner.   The Applicant also opposes the 

application on the grounds that if Mr. Gomes is allowed to testify on affidavit he will not 

be able to be cross-examined, and his evidence being crucial to the case will seriously 

prejudice the Applicant. 

 

The Applicant argues further that Mr. Gomes’s affidavit has dealt with some of the 

requirements for his testimony to be admitted by way of affidavit very briefly and 

completely ignores the other factors to the extent that a proper case has not been made 

out for the relief sought.  Mr. Gomes does not deal with the issue of sufficient cause for 

allowing an affidavit to be admitted as evidence in his absence other than to state 

indirectly his unwillingness to attend the proceedings before this Bargaining Council. 

 

ANALYSIS OF EVIDENCE 

I deal with the point in limine which the Applicant raises, that in terms regulation 7 (1) of 

the regulations governing the admission of an oath “a Commissioner of  Oaths shall not 

administer an oath or affirmation relating to a matter in which he has an interest”.   The  
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Commissioner of Oaths attesting to the affidavit deposed to by Mr. Gomes bears the 

same surname and address as the Respondent’s Attorney of record.  Advocate Botha 

explained that it is father and daughter with independent practices, practicing from the 

same premises.  As Advocate Hardy pointed out, this is merely an explanation from the 

bar and there is no evidence to substantiate this assertion.   On the face of  it Mr. Gomes’s 

affidavit does not appear  to have been properly attested to by an impartial Commissioner 

of Oaths.  Consequently I find Mr. Gomes’s affidavit to be defectively attested to and is 

therefore not an affidavit before the Bargaining Council.  The notice of motion 

accordingly has no evidence on the affidavit supporting it and the relief sought therein is 

denied on this basis. 

 

But, assuming that the affidavit had been properly attested to, the content of Mr. Gomes’s 

affidavit is substantively insufficient to warrant the relief sought in the Application. 

 

The explanations for his absences at the hearing on both occasions on which the matter 

was set down are not substantiated sufficiently to even consider granting the relief 

sought.  Furthermore, the date of the last hearing was arranged with specific instructions, 

on the availability of  Mr. Gomes from, the Respondents office.  I find it extremely 

difficult to accept that the personal circumstances to which Mr. Gomes now attributes his 

absence, was unforeseen.  His continual unavailability for the arbitration proceedings  
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is tantamount to contempt of the proceedings.  I find absolutely no merit to uphold the 

Application.   

 

RULING  

1. The Application is dismissed with costs. 

2. The parties are to submit closing arguments in writing within 14 (fourteen ) days 

of the date of this ruling. 

_________________ 
NASIMA RAFFEE 
NBCCI PANELIST  
                


