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NATIONAL BARGAINING COUNCIL FOR CHEMICAL INDUSTRY 
9 Hollard Street, Marshalltown, 2107    P O Box 61418 Marshalltown, 2107 

Telephone:  (011) 833 0922    Telefax:  (011) 833 0921 
 
 

________________________________________________________________ 
 

ADVISORY AWARD 
 
 

Panellist:   Loraine Johnston 
Case No:   GPChem1493 
Date:  17th June 2005 

 
         
 
In the matter between: 
 
 
GIWUSA obo members   - Applicant 
 
and 
 
 
Fresenius Kabi    - Respondent 

 
 
 
 
Union/Applicant’s representative:     Mr B P Thedi   
 Union / Applicant’s address: c/o GIWUSA 
  P O Box 1713, Germiston, 1400 
 Telephone: (011) 873-4804 
 Telefax: (011) 873-6289 
 
  
 
 Respondent’s representative: None 
 Respondent’s address: Fresenius Kabi 
  P O Box 4156, Halfway House, 1683 
 Telephone: (011) 545-0000 
 Telefax: (011) 545-0059 
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Details of hearing and representation 
The conciliation meeting was set down for the 31st May 2005 at the Council’s 
offices in Marshalltown, Johannesburg.  The applicant party, GIWUSA 
(hereinafter referred to as the applicant) was represented by Mr B P Theddu, an 
official from GIWUSA.   There was no appearance for or on behalf of the 
respondent despite being served with timeous notice by the Council.  The matter 
accordingly proceeded in terms of Rule 30(1) (b) (i) of the CCMA Rules 
 
Background history 
The applicant is sufficiently represented within the bargaining unit and has been 
conferred with two organizational rights by the respondent, namely access to the 
workplace and stop order deductions.  The applicant requires to meet with the 
respondent to negotiate issues relating to matters of mutual interest but to no 
avail; hence the applicant referred a dispute to the council in terms of S64 (2) of 
the LRA, 1995.   
 
Survey of Submissions 
The applicant submitted that it is a registered trade union as contemplated in 
terms of 213 of the LRA.  It enjoys membership of all the employees from the 
respondent’s warehouse; hence they are sufficiently represented within that 
bargaining unit.  The applicant further submitted that attempts were made to 
negotiate on issues pertaining to matters of mutual respect but the respondent 
refuses to recognize it as a collective bargaining agent.   
 
Analysis of Submissions 
In determining the issue, I am cognizant of the fact that the LRA contains no 
express duty to bargain, its provisions however patently seek to promote it.   
 
A refusal to bargain is defined illustratively (not exclusively) to include the 
following kinds of disputes as set out in S64(2) of te LRA:- 
▪a refusal to recognize a trade union as a collective bargaining agent’ 
▪a refusal to agree to establish a bargaining council’ 
▪withdrawal of recognition of a collective bargaining agent 
▪resignation of a party from a bargaining council 
▪a dispute about appropriate bargaining units, appropriate bargaining levels and 
bargaining subjects. 
 
The applicant’s uncontested submissions indicate that they are sufficiently 
represented within the bargaining unit for which they seek negotiating issues 
pertaining to matters of mutual interest.  Furthermore, that attempts were made 
to embark on negotiations with the respondent which proved futile as the 
respondent refuses to recognize the applicant as a collective bargaining agent. 
 
In making the following advisory award, I have given due regard to the fact that 
while the Labour Relations Act does not oblige parties to bargain with one 
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another, it put in place procedures which are aimed at bringing them together to 
discuss their grievances before they embark upon power play.  In view of this, 
the following advisory award is made in terms of S143 (1) of the LRA. 
 
 
Advisory Award 
 
1. The Respondent is advised to arrange a meeting with the applicant within 

7 working days from receipt of this advisory award.  
 
2. The parties are drawn to the fact that this advisory award is of a 

persuasive normative value, hence is not binding nature.   
In the event that the respondent elects not to comply with this advisory 
award, the applicant may exercise its rights in terms of Section 64(2) of 
the and Section 64(1)(b) of the LRA, 1995. 

 
3. No order as to costs is made 
 
 
 
___________________ 
Loraine Johnston 
NBCCI Panellist 
 
             
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 


