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NATIONAL BARGAINING COUNCIL FOR CHEMICAL INDUSTRY 
9 Hollard Street, Marshalltown, 2107    P O Box 61418 Marshalltown, 2107 

Telephone:  (011) 833 0922    Telefax:  (011) 833 0921 
 
 

________________________________________________________________ 
 

RULING:  LEGAL REPRESENTATION 
 
 

Panellist:   Loraine Johnston 
Case No:   GPChem1382 
Date:  20th June 2005 

 
         
 
In the matter between: 
 
 
CEPPWAWU obo Obed Zwane  - Applicant 
 
and 
 
 
Engen Petroleum Ltd   - Respondent 

 
 
 
 
Union/Applicant’s representative:     Mr Bafana Buthulezi 
 Union / Applicant’s address:       CEPPWAWU 
  777 Meubelsentrum, Johannesburg 
 Telephone: (011) 337-8541 
 Telefax: (011) 337-8571 
 
  
 
 Respondent’s representative: Ms V Gwamanda 
 Respondent’s address: Engen Petroleum  
  1 Link Road, Langlaagte, 2102 
 Telephone: (011) 473-8000 
 Telefax: (011) 473-8044 
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DETAILS OF HEARING AND REPRESENTATION 
The con-arb was scheduled down for the 8th June 2005 at the Council’s offices in 
Marshalltown, Johannesburg.  The applicant party, Mr Obed Zwane (hereinafter 
referred to as the applicant) was represented by Mr B Buthulezi, an official from 
CEPPWAWU.   The respondent party (hereinafter referred to as respondent) was 
represented by Ms V Gwamands, the Human Resources Manager.  Conciliation 
was not successful; hence the matter proceeded to arbitration in terms of S191 
(5A) of the LRA, 1995. 
 
ISSUE TO BE DECIDED 
Whether the respondent should be granted legal representation at the arbitration 
proceedings.   
 
OVERVIEW OF EVIDENCE AND ARGUMENT 
Ms K Linstroom, an attorney from PVW Incorporated was present for the 
respondent party.  Both parties presented arguments on representation by legal 
practioner in arbitration proceedings for an unfair dismissal for alleged 
misconduct in terms of S140 (1) of the Labour Relations Act, N0 66 of 1995 as 
amended (the LRA).   
 
1. Questions of Law 
Respondent’s Argument 
Ms Linstroom argued that this dispute raised complicated questions of law and 
complex disputes of fact.  She argued that the issue may arise that the applicant 
wore two caps, i.e.  one pertaining to a shop steward and the other to an 
employee when he placed the inflammatory notice on the notice board.  
Furthermore, the history relating to the dismissal is important in this case and 
would require a legal person to extract the relevant legal issues that would be 
beneficial to the proceedings.  The facts of the case are complex in that it dates 
back to 1999; hence it would be important for relevant incidents to be extracted in 
its proper context to avoid a miscarriage of justice.  Placing these facts in context 
may not be easy for a person to articulate; hence a legal person would be 
required to do so.  These incidents are not directly related to the dismissal but 
the consequence of the misconduct committed by the applicant could have 
resulted in similar consequences of these incidents.  Furthermore, it would be 
necessary for a legal person to articulate the legal and factual issues relating to 
the serious content contained in the notice.  In addition it must be taken into 
account that the respondent bears the onus to prove the fairness of the dismissal 
which would require the assistance of legal person. 

 
Applicant’s Argument  
Mr Buthulezi argued that the case is straight forward and does not deal with the 
issue of the applicant wearing two caps.  The matter is not complicated and 
simply deals with whether or not the applicant placed the notice on the notice 
board as he refutes having done so.  It is common cause that the incident of 
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1999 has no bearing on this case; hence it is not necessary for a legal person to 
extract relevant and legal issues relating to the incident of 1999.    

 
2. Comparative Ability 
Respondent’s Argument 
Linstroom argued that the applicant is represented by Mr Buthulezi, a union 
official who is familiar with the proceedings therefore he would not be prejudiced 
if legal representation was granted.  Furthermore, the respondent is faced with 
the situation that the Human Resources person who would normally represent is 
involved in the matter and may be called upon as a witness.   

 
Applicant’s Argument 
Buthulezi argued that he is merely a union official and is not highly educated and 
in fact that the Human Resources person is probably highly educated; hence 
would be able to present the respondent’s case.  Furthermore, that the matter 
was a simple dispute.  What was in issue was whether Mr Zwane placed the 
notice on the notice board to warrant the dismissal.  Buthulezi further argued that 
even if the Human Resources Manager is a witness, respondent could utilize the 
Employer – Employee Relations Manager who would have the necessary 
expertise to present their case.   
 
 
ANALYSIS OF EVIDENCE AND ARGUMENT 

 
The purpose of the LRA is to speedily and cost effectively settle labour disputes.  
With matters brought to arbitration the element of fairness and the principles of 
natural justice are also applicable.  The Commissioner is tasked to hear the 
matter and to decide in the end on a balance of probabilities which party’s 
version is the most probable and make an appropriate award based on the 
findings.  In hearing the matter, the Commissioner is to ensure that the process is 
followed which supports the principles of natural justice and fairness.   
 
I have considered the four factors contained in S140(1) (b) of the LRA in 
response to the respective arguments in making the following determination. 

 
i. The questions of law raised by the dispute 
I do not believe the questions of law raised by the dispute warrant legal 
representation of the respondent party.  Whilst the respondent argued that legal 
and factual issues would arise pertaining to the 1999 incidents and the applicant 
wearing two hats at the time of the misconduct, I have considered that the 
applicant’s only point of contention is that he did not place the notice on the 
notice board. 

 
ii. The complexity of the dispute 
Having taken cognizance of the arguments of the learned representatives I am of 
the view that the respondent’s representative would be able to present their case.  
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The issue in dispute is whether or not the applicant placed an inflammatory 
notice on the notice board. 

 
iii. The public interest 
This dispute is between an individual employee and his employer which would 
have little impact on the public interest, unless dealt with unfairly. 

 
iv. The Comparative Ability of the parties to their representatives to deal 
with the dispute. 
The respondent’s argument hinges on the circumstances that the human 
resources manager was involved in this case and may be called as a witness 
therefore rendering it impractical for her to represent.  It must be noted that a 
representative may also be a witness provided that he/she presents as the first 
witness.  Given this, the respondent has not presented a compelling argument in 
this regard. 

 
 

RULING 
Given the above, the respondent’s request for legal representation is not granted. 

 
     

 
___________________ 
Loraine Johnston 
NBCCI Panellist 
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