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Hearing and representation  
The matter was heard on 29 July 2005 at the Council premises situated in Marshall Street, 
Johannesburg. Mr Pretorius of UASA represented the Applicant while Mr Van Wyk 
represented the Respondent. 
 
Issue to be determined 
I was asked to consider whether the Council had the necessary jurisdiction to entertain a 
dispute concerning the payment of severance benefits in excess of the statutory minimum 
as prescribed by the Basic Conditions of Employment Act. 
 
Background 
The Applicant had been dismissed due to operational requirements. The Applicant 
contended that in terms of the Company’s policy he was entitled to receive four months 
notice pay which was not paid to him. The Applicant does not challenge the unfairness or 
otherwise of his dismissal. 
The Respondent raised a point in limine indicating that the Council did not have the 
jurisdiction to entertain the dispute as the dispute related to the payment of notice pay as 
part of a severance benefit that was in excess of the statutory minimum. 
 
Summary of Respondents submissions 
Mr Van Wyk indicated that the Respondent has a policy which essentially is an internal 
collective agreement which dealt with the payment of notice pay in the event of a 
dismissal due to operational requirements. The amount of notice pay is not in dispute 
between the parties. The issue is whether the Applicant is entitled to receive the notice 
pay. 
Mr Van Wyk indicated that Mr Jardine had requested that his target or exit date be moved 
from end July 2004 to end January 2005 in order to allow him to reach retirement age. 
Reaching retirement age would entitle Mr Jardine to receive post retirement funding 
benefits. In this case therefore Mr Jardine had forfeited his right to receive the notice pay 
because his exit date had been extended at his request. 



Mr Van Wyk indicated that the Council did not have jurisdiction to entertain the dispute 
as the dispute related to notice pay in excess of the statutory minimum. 
He further indicated that one Ms McFarlen had received her notice pay in terms of the 
agreement because the Company had asked her to extend her exit date. 
In Mr Jardine’s case, he had asked to have his date extended and herein lies the 
difference between Mr Jardines matter and that of Ms McFarlane. 
 
Summary of Applicants submissions 
Mr Van Wyk indicated that the Company could not let Mr Jardine leave his employment 
prior to the January 2005 exit date as the Company were busy with projects of which Mr 
Jardine was involved. Mr Jardine had mentioned that he would be turning 55 but it was 
not on this basis that his exit date was extended. It was on the basis that he had to 
complete projects. 
 
Ms McFarlen was paid her 4 months notice pay because the Company had asked her to 
stay on. Mr Jardine should also be entitled to receive his notice pay as he was also asked 
to stay on as he had to complete projects. 
Mr Pretorius submitted that whilst the issue of the severance benefit was in excess of the 
statutory minimum, the Council did have jurisdiction to entertain the dispute. 
 
Analysis of evidence and ruling 
It is the Respondents submission that the policies relating to retrenchment benefits is a 
collective agreement signed by the parties. 
Whilst the Respondent is correct in indicating that the Council may not have the 
necessary jurisdiction to entertain severance benefits dispute that are in excess of the 
statutory minimum, one needs to have due regard to the fact that the Respondent has a 
policy and a collective agreement that it has been using in determining the “retrenchment 
package of employees”. It is common cause that the Respondent employs a formula in 
determining the amount of notice pay that an employee is entitled to on retrenchment. 
 
The Applicant had referred the dispute as a severance benefits dispute that flows from an 
agreement that the Respondent is party to. Essentially the claim is therefore based on a 
collective agreement and the interpretation thereof in conjunction with supporting 
evidence. 
 
The Applicant contended that the Respondent had paid a certain Ms McFarlane her notice 
pay on retrenchment and that the Applicant was likewise entitled to receive his notice 
pay. The determinant factor as put forth by the Respondent is whether the Respondent 
had asked that the Applicant extend his termination date or whether the Applicant had 
asked for his termination date to be extended. This is a matter of evidence which was not 
before me at the arbitration and which I cannot at this stage make a ruling upon. 
Nevertheless, this again points to the interpretation of a collective agreement. 
 
In Telkom (Pty) Ltd v CCMA & Others the Labour Court determined that a Commissioner 
was correct in assuming jurisdiction on a severance pay dispute when the quantum of 
severance pay is agreed. Judge Pillay stated as follows, “In my view if the rate, formula 



or method of calculation is agreed the court or a commissioner may enforce it, even if it 
is more than a week per year of service.” 
As stated above, the Respondent has a collective agreement which determines how and 
when a person will be entitled to receive the notice pay upon retrenchment.  
 
It is therefore my ruling that the Council has the necessary jurisdiction to entertain the 
dispute. 
  
_______________ 
Ahmed Cachalia 


