
Page 1 

In the arbitration between: 

 

SACWU obo Peter Machaka Applicant 

 

and 

 

African Explosives Limited Respondent 

 

 

ARBITRATION AWARD 
 

 

 

 

Case Number: GP Chem 563 

 

Date/s of arbitration: 24 November 2004 

 

Date of award: 8 December 2004 

 

Head-note: Dismissal for misconduct – not complying with safety 

procedures 

 

 

 

 

Marion Shaer 
Arbitrator 

 
National Bargaining Council for the Chemical Industry 
5 Hollard Street 
Marshalltown 2107 
011 833 0922 

 



Page 2 

1 DETAILS OF HEARING AND REPRESENTATION 
 

The hearing w as held at the National Bargaining Council for the Chemical Industry off ices,  

5 Hollard Street Marshalltow n on 24 November 2004 at 9h00.   The proceedings w ere 

recorded.  The applicant party w as represented by the SACWU off icial, Mr. Bosole Chidi.  

The responding party w as represented by  Mr. Barry van Wyk.  The respondent called Ms 

AC Fourie, the plant manager as a w itness.  The applicant party led the applicant in 

evidence and called the shop stew ard Mr. N Tleane to testify. 

 

2 THE ISSUE TO BE DECIDED 
 

The dismissal is being challenged in terms of its substantive fairness relating to the 

mitigating reasons for the rule being broken, the inconsistent application of discipline and 

the appropriateness of the sanction. 

 

In the narrow ing of the issues it was agreed that there w as common cause that the rule w as 
know n and broken. 

 

In accordance w ith section 192 (2) of the LRA, the employer must prove that the dismissal is 

fair. 

 

3 BACKGROUND TO DISPUTE  
 
The applicant w as charged on 8 June 2004 w ith the follow ing alleged breach of rule: 

 

• On Monday at 18h30 a hopper exploded in U66 and it w as found that you w ere not 

follow ing procedures ito cleaning the hopper as w ell as over lisencing  the PETN 

compartment.  This is regarded as gross negligence as you endangered your ow n 

life as w ell as that of your co-workers. 

 

The applicant w as employed as an operator as w as acting as a service waiter on  the day of 

the incident.  He earned R5788.60 at the t ime of his dismissal and had 20 years and 3 

months service with the company. 

 

 

4 SUMMARY OF EVIDENCE 
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This section serves to highlight the issues raised by the w itnesses while giving testimony.  I 

will not repeat all the evidence but w ill consider that in my analysis of the evidence and 

arguments raised by the parties. 

 

The respondent’s evidence and argument 
 

The responding party’s w itness, Ms Fourie, testif ied as to the manufacturing process of 

detonators.  She also explained the dangers associated w ith the process and the 

precautions that are required by law  to manage the manufacturing process.  She explained 

that it is essential that safety procedures are follow ed to ensure the safety of the operators 

and the business assets. 

 

The w itness testif ied that the applicant had admitted that he had not follow ed the correct 

cleaning procedures.  She also testif ied that the process can be frustrating as it is time 

consuming and has to be done remotely to decrease the operator’s exposure.  She testif ied 

that it w as a common procedure and part of the daily routines and responsibilities.  She said 
that there w as no additional stress on the operators and assistants at the time as there w ere 

no export outputs being demanded. 

 

The w itness testif ied about the investigation that had been made into acts of possible 

negligence in her section.  She outlined three cases and said that full investigations had 

found that there w as no negligence that could be ascribed to anyone.  These reports w ere 

made available at safety meetings.  She testif ied that only if  negligence is found can people 

be dismissed.   

 

Regarding the case at hand she explained that the other employee involved, Mr. Mafif i w as 

given a w ritten w arning because it w as his f irst offence.  His w arning w as for negligence in 

allow ing the applicant to continue w hen he knew  there w as a breach of procedure.  She 

testif ied that in cases of gross negligence there are either f inal w ritten w arnings given or 

dismissal takes place. 

 

The w itness read a communiqué into the record w hich outlines the zero tolerance position 

the company has on safety procedures.  She testif ied that it w as appropriate that the 

applicant w as dismissed as his w as a very serious breach which had caused a serious 

explosion.  She said that the applicant w as well aw are of the procedures, had been trained 

and had vast experience. 
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The w itness further testif ied that the applicant had a w ritten warning on f ile dated 3 February 

2004 and a verbal w arning dated 28 October 2003.  Both w arnings related to safety and 

working procedures.  

 

 

The applicant’s evidence and argument 
 

The applicant testif ied that on the day in question he w as called in by the team manager to 

assist Mr. Mafif i as the pow der was causing problems.  He explained that he w orked on a 

number of batches which did not w ork but that he eventually got batch number 20 to w ork 

better.  He had been attempting the process for some tw o hours by then.  He w as instructed 

to redo batch number 20, and then, after tw o and a half hours, there was the explosion. 

 

The applicant acknow ledged that he had not put the plate in the w ater because he was 

confused and frustrated that the plant w as at a standstill due to the problems. 

 
During cross examination the applicant testif ied that he had used the w et process for 2 

hours and then, due to the frustrations of not getting it right, he had changed to the dry 

process.   

 

The applicant party’s second w itness, Mr. Tleane, testif ied primarily about a grievance 

lodged on 6 July 2004 regarding the alleged controversial manner in w hich investigation w as 

conducted regarding the explosion at U5.   The w itness testif ied that he believed the 

circumstances to be similar to those surrounding the applicant’s explosion.  He therefore 

lodged a grievance to raise the issue that employees w ere being treated differently.   

 

During cross examination the w itness testif ied that he had not follow ed up on w hy the 

grievance had not been dealt w ith in the previous 4 months since the previous HR off icer 

had left. 

 

He also testif ied that he w as aware of the zero tolerance brief regarding safety procedures. 

 

 

5 ANALYSIS OF EVIDENCE AND ARGUMENT 
 

In analyzing the evidence and arguments led by the parties I am directed by the issues in 

dispute and w ill address each one separately.  These w ere: 
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Mitigating reasons for the rule being broken 
 

The applicant testif ied that he w as frustrated and confused by the circumstances 

surrounding the alleged breach of procedures.  He testif ied that he had been follow ing the 

correct procedures for two hours w ith no results.  He then changed the procedure to a dry 

one at w hich time the explosion occurred. 

 

The respondent testif ied that the procedures w ere clear and know n and that there w as a 

zero tolerance brief against circumventing safety procedures.   It w as testif ied that the 

problems faced by the applicant on the day in question w ere not unusual and are part of the 

manufacturing process that is dealt w ith regularly.  Testimony w as heard that there w ere no 

additional pressures on the system at the time of the incident.  Normal production targets 

were in place.   

 

No further mitigating reasons w ere forwarded as to why the applicant did not follow  the 
correct procedures.  The applicant indicated confusion and frustration that he felt as a result 

of not being able to rectify the problem.  This is not a mit igating factor as it w as testif ied that 

it is part of the daily manufacturing routine.  The fact that the process is time consuming and 

labour intensive is in the nature of the w ork.   It w as testif ied to by Ms Fourie that the 

problems that occurred on the day in question often happen and  w as acknow ledged by the 

applicant.   I therefore see no mit igation for the applicant having breached the procedures.  

In the manufacturing environment necessitating specif ic legislation (Explosives Act) due to 

how  dangerous the manufacturing process is, it is essential that these rules are follow ed. 

 

Inconsistent application of discipline 
 

The responding party admitted as evidence a brief that w as sent to all staff members on 31 

August 2000.  This brief outlines the zero tolerance position that the company took against 

safety breaches.  It also indicates that sanction could include dismissal for f irst offences if 

justif ied by the circumstances. 

 

It w as testif ied that there had been dismissals in other divisions of the company for safety 

breaches.  Testimony w as presented on three investigations w hich were held in the division 

in w hich it was found that the explosions w ere not due to negligent behaviour. 
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The applicant party argued that Mr. Mafif i did not receive the same sanction as the 

applicant.  This w as explained by the fact that they didn’t indicates inconsistent discipline 

does not convince me as evidence w as led, and not disputed, that the tw o had very different 

discipline records.  Their roles in the incident w ere also different in that the applicant 

assumed responsibility.  The fact that they received different sanctions is appropriate in 

terms of the principle of progressive discipline that the LRA encourages. 

 

The applicant suggested that the removing of brushes off lists was negligent behaviour 

which was not disciplined w ith dismissal.  This w as explained as a change in procedure and 

the consequences of not removing the brushes w as not a safety breach.  I am convinced by 

this explanation as it w as testif ied that the procedure w as changed to the w et process and 

this w as enforced in the division.  The applicant w as also aw are that this w as the correct 

procedure to follow  and admitted to deviating. 

 

The applicant party forw arded the evidence relating to the grievance that w as lodged 

regarding the explosion in the tanks as proof that there w as an inconsistent application of 
discipline.  The responding party testif ied that the incident of the tank w as investigated and it 

was found that no negligence w as committed in the instance.   

 

The appropriateness of the sanction 
 

It w as testif ied that the explosion had been a serious one and had resulted from a direct 

breach of the safety procedures relating to the w et cleaning system and the license 

constraints on the amount of pow der used.  Evidence w as led that they w ere lucky that there 

were no injuries or deaths related to the explosion. 

 

Given the zero tolerance brief and the applicant’s disciplinary record, dismissal appears to 

be an appropriate sanction. 

 

 In line w ith Labour Appeal Court juris prudence in De Beers Consolidated Mines Ltd v 
CCMA & others, an arbitrator cannot change the decision of the employer to dismiss 

without f inding that the dismissal w as not fair.    Furthermore, given that the applicant had 

long service and w as thus experienced, he should have been aw are of these principles and 

acted w ithin the operating procedures. 

 

On a balance of probability I f ind the dismissal to have been substantively fair, discipline to 

have been consistently applied and appropriate. 
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6 AWARD 
 
I uphold the dismissal. 

       

Marion Shaer 

(Name of Arbitrator)    Signed 


