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CASE - FSCHEM 1610 
 
 
 
In the matter between: 
 
 
 
N BREED       (the first employee) 
 
 
 
and 
 
 
 
SASOL CHEMICAL INDUSTRIES (INFRACHEM) (the employer) 
 
 
 

RULING IN RESPECT OF APPLICATION FOR ABSOLUTION OF THE 
INSTANCE 

 
 
 

ISSUE TO BE DECIDED: 
 
 
Should the first employee be granted absolution of the instance in respect of Charge One 
against him following closure of the employers’ case on 7/10/05? 
 
BACKGROUND TO THE ISSUE: 
 
 
Charge One against the first employee is that he acted in a fraudulent manner in that he 
made intentional unlawful misrepresentation to his employer during July 2002 with 
regard to the adjudication process of the Process Cooling System Tender.  BUCKMAN 
was the successful tenderer and ONDEO NALCO, who provided the service at the time, 
were unsuccessful and their contract was terminated in favour of BUCKMAN during 
2002. 
 
The employer alleges that the first employee evaluated updated commercial tenders of 
Buckman and Ondeo Nalco in a fraudulent manner, after which he did not disclose 
correct financial information to the individuals who had to decide on the adjudication.  
The employer further alleges that the Ondeo Nalco commercial quote was more 
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favourable than that of Buckman.  It is further alleged that the first employee caused 
financial prejudice to the employer resulting in financial advantage to Buckman. 
 
The employer also alleges in an alternative charge, that the first employee had been 
grossly negligent in the performance of his duties in that he allegedly did not take 
reasonable care in performing his responsibilities with regard to the adjudication process 
for the Process Cooling System Tender during July 2002. 
 
SUMMARY OF EVIDENCE AND ARGUMENT: 
 
Mr P WATKINS testified for the employer.  He testified that- 
 

1. He dealt with the commercial issues in respect of the Process Cooling System 
Tender while the first employee was responsible for technical input.  

 
2. The first employee alleged that Ondeo Nalco’s quote did not include biocides  

which the Beckman tender did.  The first employee, therefore, argued that Node 
Nalco’s actual performance should be used to measure against the Beckman 
tender. 

 
3. He (WATKINS) argued that this would not be a prope5r commercial comparison 

and that Ondeo Nalco’s tender should be referred back for them to re-evaluate 
their quotation, to which the first employee argued that this would cause an 
unacceptable delay. 

 
4. He then insisted that the first employee place his recommendation with reasons, in 

writing to himself and to his supervisor who at the time was Mr. G VAN 
NIEKERK, which the first employee did on 1/7/02. 

 
ANALYSIS OF EVIDENCE AND ARGUMENT: 
 
It was argued on behalf of the employer that an arbitrator has no jurisdiction to entertain 
an application for absolution of the instance.  I am cognisant that the effect of making an 
order of absolution of the instance has the effect that the party against whom such an 
order is made still has the opportunity to have the matter adjudicated afresh and that the 
intention of the LRA is for arbitration to finally determine a dispute.  However, I am also 
cognizant that Section 138 (1) of the LRA requires an arbitrator to determine the dispute 
– “fairly and quickly.”  I, therefore, find no jurisdictional barrier to entertaining an 
application for absolution of the instance.  Such discretion should be exercised with 
caution and in particular, its impact on the employment relationship should be fully 
considered. 
 
For an application for absolution from the instance to succeed in this matter it must be 
found that the employer failed to discharge its evidentiary burden. 
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In this matter the employer has charged the first employee with fraud or alternatively 
gross negligence in that he either fraudulently evaluated the updated commercial tenders 
of both BUCKMAN and ONDEO NALCO (tenders dated 10 June 2002) and did not 
disclose that current financial information to the individuals who had to decide on the 
adjudication or alternatively, he did not take reasonable care in the performance of his  
duties during the adjudication process. 
 
I use the term prima facie evidence meaning prima facie proof of an issue discharging the 
burden of proof on that party which becomes conclusive in the absence of further 
evidence from the other side.  In other words evidence capable of being supplemented by 
inferences drawn from the opposing party’s failure to reply. 
 
It is common cause that on 1/7/02 the first employee wrote to PAUL WATKINS (the 
employers’ only witness in this matter) copied to Mr WATKIN’s supervisor GERHARD 
VAN NIEKERK setting out the three reasons for recommending that BUCKMAN should 
be awarded the tender and that the recommendation was approved by Mr B VISSER, the 
first employees’ supervisor at the time. 
 
Two of the reasons given by the first employee in this letter were accepted as bona fide 
by Mr WATKINS and cannot, therefore, be considered as prima facie evidence on the 
part of the employer in seeking to discharge the onus of proving fraud and/or gross 
negligence. 
 
With regard to the third reason given by the first employee i.e. “Buckman Laboratories  
worst-case budget at 5 cycles of concentration and 15 – ppm phosphate is still lower than 
Ondeo Nalco’s spend at 3,5 cycles of concentration and 5 – ppm,” the evidence of Mr 
WATKINS is the he challenged the basis of the comparison and that the first employee 
agreed to stipulating this basis of his comparison in his letter of 1/7/02.  Indeed this letter 
clearly states that Ondeo Nalco were being judged on their “actual spend”. 
 
I have considered Mr WATKINS’s evidence and find it contains nothing the employer 
was unaware of in July 2002 yet charges were not brought against the first employee until 
2005. 
 
I find no inference could be drawn by a reasonable person by the first employee failing to 
respond to the evidence of Mr WATKINS and therefore, no prima facie case has been 
made. 
 
With regard to impact on the employment relationship in agreeing this application, I find 
that it will have limited impact.  Employees are entitled to disciplinary action being taken 
against them timeously.  This was not done in this matter and an absolution of the 
instance in respect of a matter that occurred some three years ago can hardly undermine 
the employment relationship. 
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RULING: 
 
The application is granted. 
 
 
 
 
 
………………………… 
PAT STONE 
COMMISSIONER 
JOHANNESBURG 
31/10/05 
 
 
 
 
 
 


