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RULING ON LEGAL 

REPRESENTATION 
 

 Panellist: Julia Cameron 

 Case Reference No.: ECCHEM1133 

 Date of ruling: 2 August 2005 

 

In the arbitration between: 
 

CEPPWAWU obo M Ndyenga Union/Employee party 

 
and 

 

Umicore Autocat SA (Pty) Ltd                                            Employer party 
 
Union/Employee’s representative: Mr D Nzanzeka 

 

Union/Employee’s address:      PO Box 22429 

      Port Elizabeth 

      6000 

Telephone:      041 5825101          fax: 041 5825103 

 

Employer’s representative:             Mr R Wade 

 

Employer’s address:       PO Box 862 

       Port Elizabeth  

       6000 

Telephone:              041 4024518         fax: 041 4043801 
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DETAILS OF THE HEARING AND REPRESENTATION: 
 
This matter came before the National Bargaining Council for the Chemical Industry 

(NBCCI) for arbitration in terms of s 191(5)(a)(ii) of the Labour Relations Act 66 of 

1995 (LRA). It was scheduled to be heard in Port Elizabeth on 30 June 2005. The 

employee party, Mr M Ndyenga, was represented by Mr D Nzanzeka of CEPPWAWU. 

The employer party, Umicore Autocat SA (Pty) Ltd, was represented by Mr R Wade. 

 
ISSUE IN DISPUTE: 

The issue to be decided is whether legal representation should be granted to the 

employer party. 

 
SURVEY AND ANALYSIS OF ARGUMENTS: 

In determining the issue of legal representation at arbitration proceedings I am 

guided by Rule 25 of the Dispute Resolution Procedures for the NBCCI which reads 

as follows: 

“ (1) If a party to the dispute objects to the representation of another party to the 

dispute or the commissioner suspects that the representative of a party does not 

qualify in terms of the Act, the commissioner must determine this issue.” 

Section 138(4) of the LRA provides that "In any arbitration proceedings, a party to the    

dispute may appear in person or be represented only by: 

(a) a legal practitioner, 

 (b) a director or employee of the party; or 
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 (c) any member, office-bearer or official of that party's registered trade union or a   

registered employers' organisation. 

 

Section 140(1) of the LRA provides that "if the dispute being arbitrated is about the 

fairness of a dismissal and a party has alleged that the reason for the dismissal 

relates to the employee's conduct or capacity, the parties, despite section 138(4), 

are not entitled to be represented by a legal practitioner in the proceedings unless - 

    (a) the commissioner and all the other parties consent; 

    (b) the commissioner concludes that it is unreasonable to expect a party to  

        deal with the dispute without legal representation, after considering - 

      (i) the nature of the questions of law raised by the dispute; 

      (ii) the complexity of the dispute; 

      (iii) the public interest; and 

      (iv) the comparative ability of the opposing parties or their representatives to  deal 

with   the dispute.” 

In essence, the employer party, in its lengthy and comprehensive application and 

heads of argument, submitted that its Human Resources Manager, Mr X Jikela, has 

not previously represented the employer party in arbitration hearings, his experience 

being confined to conciliation hearings only. The employer party submitted that Mr 

Jikela, who is the only person in the employ of the employer party whose duty it is to 

represent the employer party’s case before the NBCCI, does not possess a 

comparable level of experience and skill to that of the trade union officials of 

CEPPWAWU who often conduct matters on behalf of their members. Furthermore, 

the employer party argued that it was likely that the question as to what constitutes 
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sexual harassment will need to be vigorously debated, and that the matter is a 

complex and sensitive one.  

The employee party disputed the fact that Mr Jikela lacked the experience to 

represent the employer party at the arbitration hearing, citing his involvement in 

disciplinary enquiries and his qualifications as proof of this point. Furthermore, the 

employee party argued that there is a “universal definition” of sexual harassment 

and, therefore, the evidence lead would merely be of a factual nature.   

On the submissions before me I am of the view that it is appropriate to grant legal 

representation to the employer party. The matter is an extremely sensitive one, 

which has to be dealt with properly, with due regard to the dignity of the complainant. 

It is appropriate for the employer party to be represented by someone experienced in 

arbitration processes, particularly having regard to the nature of the charge. I am 

satisfied that by granting legal representation to the employer party, the ability of both 

parties to deal with the dispute will be more comparable.    

 
FINDING: 
 

The application for legal representation is granted.  

 

 

Signed and dated at Port Elizabeth on 2 August 2005 
 
 
  

NBCCI Panellist:  
 


