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Details of Hearing and Representation 

This dispute, involving an alleged unfair dismissal, w as recorded as unresolved on 31 August 

2005. The matter w as referred to arbitration on the same day and f irst scheduled for hearing 

on 15 November 2005. The proceedings w ere mechanically recorded. Mr. B. Chidi represented 

the applicant and Mr. Van Wyk, the respondent. At this point the matter w as postponed by 

agreement betw een the parties to 14 December 2005. On the day the matter commenced but 

w as subsequently recorded as part heard and postponed to 7 February 2006. The reasons for 

this w ere placed on record at the time and it w ould thus be superfluous to reiterate same at 

this juncture. Nevertheless, I record that emanating from this hearing a pre-arbitration meeting 

w as held on 31 January 2006 and the minutes thereof f iled on 7 February 2006. This document 

records the follow ing as common cause: 

• That Mr. Masekoameng w as dismissed on the 24th June 2005 for misconduct relating to 

not follow ing w ork procedure. 

• That Mr. Masekoameng w as employed as [an] IC Manufacturing operator. 

• That Mr. Masekoameng’s basic salary, as at the date of dismissal, w as R4437,90 per 

month, and  

• That Mr. Masekoameng’s period of employment w as from June 1988 to 24 June 2005.  

Further, three bundles of documents w ere referred to in the course of the proceedings: Bundle 

‘A’ emanated from the applicant party and Bundles ‘B’ and ‘C’, from the respondent.  Evidence 

and argument w as f inalised on the day.   

 

Issue to be decided 

Whether there w as fair reason for the dismissal of Mr. Masekoameng (the applicant). 

 

Survey of Evidence 

Mr. K. Pillay (Pillay), the plant manager of the igniter-cord plant since June 2004, testif ied that he 

w as part of the team that investigated the incident, w hich led to the applicant’s dismissal. To 

this end he made detailed reference to the ‘Leadership Diagnostic Report’ (p.4 of ‘B’), w hich 

w as prepared on 7 June 2005 follow ing the ignition incident on 6 June 2005 as w ell as 

photographs taken at the time. The ignition occurred on the line w here the applicant w as 

employed as a panel operator. The investigation team comprised a number of people as 
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reflected on the report. All the individuals w ere ‘high level’ and of various expertise. The report 

thus reflected the view  of an experienced team.       

 

Pillay explained at length how  the machine that the applicant operated functioned. To this end 

he also made reference to photographs. He noted that follow ing the investigation, the team 

came to the conclusion that the applicant had failed to continuously feed the extruders (p.17 of 

‘B’). In this regard he made reference to the respondent’s operating instruction (item 2.4, p.6 of 

‘B’) and noted that this had not been done. In order to further substantiate his testimony the 

w itness made reference to another photograph (p.15 of ‘B’), w hich show ed the ‘w orm’ 

mechanism that had no mix on it. In this regard he made reference to the operating instructions 

(item 2.17, p.5 of ‘B’), w hich indicated that the operator had to frequently feed the PI extruders 

w ith granules by operating the vibrators’ sw itches on the control panel. This is to prevent the 

extruders from running dry. In the applicant’s case, this w as not done and an ignition resulted. 

Referring to the report (p.4 of ‘B’), the w itness added that the guillotines are serviced. Whilst 

the springs did not last the expected period, this could not have created the f ire in the instance. 

Pillay stated further that it appeared as though there had been some tampering w ith evidence 

at the scene of the ignition, as one of the pieces of cord had been removed (p.13 of ‘B’). The 

appearance of the copper w ire, had it not been removed, w ould have also given an indication 

on w hether the extruder had run dry. Regarding the activation of the guillotine (p.4 of ‘B’), the 

w itness indicated that this mechanism is in place to sever the cord in the event of f ire. 

How ever, from an operator’s perspective f ires are limited by follow ing the operating instruction 

(item 2.17, p.5 of ‘B’), w hich is also an aspect covered in refresher training. The w itness also 

mentioned an extract from the respondent’s rule-book that makes reference to the standard 

operating procedures, as laid dow n by the respondent, and w hich applies to all employees 

(p.12 of ‘B’ esp. item 2).  

 

Pillay stated that an employee has to have the means and ability to do a task and if so, he is 

accountable for the action. Regarding the former, he noted that the applicant had the ability to 

feed the mix. He also had a camera to check the level of granules in the pocket and a vibrator 

sw itch that allow ed him to feed the granules, w hen required. On the latter aspect, the w itness 

stated that the applicant w as also competent. To this end he made reference to the applicant’s 

competence levels (pp.7 & 8 of ‘B’). The applicant had also undergone refresher training 

conducted by a team manager on 3 January 2005 (p.9 of ‘B’) and his competence w as re-

certif ied on the same day (p.10 of ‘B’). In this regard reference w as also made to the 
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applicant’s performance/development review  dated 28 October 2004 (p.11 of ‘B’). Pillay noted 

that employees are held accountable for ignitions. On this score he referred to an incident on 9 

July 2003 (p.21 of ‘B’), w hich w as very similar to that in the instance. The applicant received a 

letter of reprimand as a result (p.20 of ‘B’). The applicant also received a further letter of 

reprimand (p.19 of ‘B’), dated 31 March 2005, emanating from an ignition on 24 January 2005. 

Paragraphs 1 and 2 thereof records that the applicant’s conduct, as detailed therein, ‘is 

regarded as not follow ing laid dow n w ork procedures, w hich is a breach of company rules’. 

These incidents w ere all ‘virtually identical’. Regarding the matter at hand, the w itness referred 

to the notice to attend a disciplinary enquiry, w hich records that ‘An ignition occurred on Line 1 

on 06/06/2005 at approximately 07h00 due to [the applicant] not follow ing standard operating 

instructions’ (p.1 of ‘B’). In this regard the w itness also made reference to the applicant’s letter 

of dismissal (pars. 1 & 2, p.3 of ‘B’).  

 

Pillay testif ied that the respondent’s operating instructions, approved on 17 August 2004, did 

not change after the applicant’s dismissal and is still in use. Regarding the consistent 

application of discipline, Pillay made reference to pages 14-5 of ‘C’. In essence it w as his 

evidence that w here operator error caused extruder f ires, disciplinary action w as taken. 

Further, three other employees w ere held accountable after the applicant’s case on 6 June 

2005. He added that there w ere instances w here the respondent concluded, follow ing 

intensive investigation, that there had been a deliberate attempt at sabotage (p.14 of ‘C’). 

How ever, no disciplinary action w as taken because the respondent could not pinpoint the 

individual responsible. This, how ever, culminated in the installation of a camera.  

 

Under cross-examination Pillay stated that the team investigated the incident on the morning of 

6 June 2005. The applicant w as at w ork at the time and present w hen the investigation w as 

conducted although he w as not part of the team. Referred to the photograph of the ‘w orms 

and liners’ (p.15 of ‘B’), the w itness indicated that operation is via a control panel. There is also 

CCTV, w hich allow s the operator to view  the mechanism. The applicant fed the mix manually 

and this w as the case on 6 June 2005. It w as put to the w itness that the mechanism w as 

automatic. This he disputed noting that lines 1-4 all had manually-fed machines. He added that 

the only automated machines w ere lines 5 and 6, w hich had a ‘level probe’ that sensed the 

level and alerted the operator. This, how ever, did not prevent the operator from feeding the 

mix. Further, the level probe w as in place to assist the operator and not replace him. In addition, 

the w itness noted that the sensors w ere installed after the applicant’s incident as a further 
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precautionary step. As to the applicant’s contention that the sensor w as in place at the time, 

the w itness indicated that cables and brackets w ere present but the sensors w ere not 

installed/commissioned. Questioned as to w ho changed the w orm and liner after the applicant’s 

dismissal, Pillay stated that this responsibility w as placed on the engineering department 

although operators w ere trained to do it. Giving the responsibility to this unit w as an initiative 

aimed at reducing f ires. He added that this emanated from an action plan to minimize f ires and 

not the applicant’s dismissal. As to w hether this is reflected in the respondent’s operating 

instructions, the w itness indicated that there w as no need for a change because the operators 

are trained and may have to do it at some point. Further should an operator effect a change it 

w ould not be outside his jurisdiction. 

 

Regarding the removal of a w ire (p.13 of ‘B’), the w itness noted that this occurred betw een the 

ignition and the time that the investigation team arrived. He noted further that although the report 

makes no reference to the time of the investigation (p.4 of ’B’), it took place w ithin 

approximately a half hour of the incident. Whilst he could not say w ho had removed the w ire, 

he maintained that this had occurred. The w itness w as questioned as to w hether the broken 

w ire could have caused the incident on 6 June 2005. In this regard he stated that this w ould 

not have been the case because the machine w ould have had to be rew ired. Further, it w ould 

have been possible to see that the w ire w as broken. Regarding the guillotines that activated 

late, the w itness indicated that the light sensors could have been dirty; it w as the role of the 

panel and alkathene operators to check same. He added that the reference to the guillotine’s 

springs w as based on a suspicion, as reflected in the report (p.4 of ‘B’). Referred to item 2.9 of 

the operating instruction (p.6 of ‘B’) that notes the follow ing: ‘Turn key on the panel to automatic 

position to start line’, the w itness indicated that this puts the ‘line in sequence’ and allow s the 

operator to start the extruders individually. When they are automated, both start together. This, 

how ever, w as not an automatic machine. Also, the feeding operation is a manual one. 

 

On the charge levelled against the applicant follow ing the incident on 6 June 2005 (p.1 of ‘B’) in 

comparison to the letters of reprimand dated 31 March 2005 (p.19 of ‘B’) and 9 July 2003 (p.20 

of ‘B’), the w itness disputed that the offences w ere dissimilar. It w as put to him that not 

follow ing standard operating instructions (p.1) and not follow ing w orking procedure (p.19) 

constituted different allegations. The w itness disagreed and added that both terms meant the 

same thing. On the cameras that w ere installed follow ing the incidents of contamination, Pillay 

noted that w hilst this w as done after the applicant’s dismissal it w as not related to his case as 
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the contamination incidents f irst occurred in September 2005. This resulted in a separate 

investigation and cameras w ere installed at the point of contamination to f ind the saboteur. 

Thus he disputed that the cameras w ere installed to ensure that employees follow ed operating 

instructions. Regarding the rulebook (p.12 of ‘B’), the w itness could not comment on w hen the 

document w as compiled but he confirmed that it w as effective w hen he took up his 

appointment. On incidents of the same description as the applicant’s that occurred after his 

dismissal (p.3-4 of ‘A’), the w itness indicated that each ignition w as investigated and dealt w ith 

separately. He noted further that it did not necessarily mean that if  an extruder exploded that 

an employee had to be charged: the matter had to be investigated and a determination made if 

the employee w as responsible. He added that an employee could not be charged w here there 

w as a mix contamination. Further, the circumstances and cause of the ignition could differ from 

one case to another.  

 

Under re-examination Pillay clarif ied that the aim of the sensors w as to act as a ‘catch-net’ i.e., 

in the event of an operator not follow ing w hat he w as to do, it w ould stop the machine. On the 

day of the incident the applicant’s machine did not have sensors. Moreover, the operators (on 

lines 1-4) w ere aw are that w hilst the cables and brackets w ere in place, the sensors w ere 

not commissioned. Regarding the involvement of the engineering department, the w itness 

confirmed that there w ere similar incidents as had occurred in the applicant’s case 

notw ithstanding this fact and operators had been held accountable. On the incidents of mix 

contamination, the w itness stated that no action w as taken against the operator for this 

reason. Further, these incidents w ere dissimilar to the applicant’s as there w as no operator 

negligence.  On the letter of reprimand, the w itness noted that this precedent had been set for 

a f irst offence although the transgression w as serious. This is the case because the operator 

is involved in the manufacture of a hazardous substance.      

 

Upon being questioned by myself, the w itness indicated that the applicant’s job entailed the 

coating of explosives onto a copper w ire that is then coated w ith plastic. Someone else 

performs the latter function. Regarding the implications of the incident on 6 June 2005 he made 

reference, f irstly, to safety because the explosion could get out of the cubicle. Secondly, there 

is the value of the product. The respondent manufactures 112km per day at the cost of 

R1500,00 per kilometre. After an ignition the line is shut dow n and the area has to be 

refurbished. Damage to the machine and cubicle is estimated at R30 000,00. Further, the 

dow ntime is at least 24 hours and this is also the estimate of loss in production. Regarding the 
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sensors, he noted that this w as a project initiated before his arrival. How ever, the sensors 

w ere not operational. On the letter of reprimand issued by the w itness on 31 March 2005 (p.19 

of ‘B’), he stated that this sanction w ould depend on the seriousness of the offence, the 

consequences thereof, the merits of the case and the advice of the respondent’s HR/IR 

department. It is therefore not compulsory.   

 

The applicant testif ied that he w orked as a panel operator since 1988 and that he w as 

competent at his job. Regarding the incident on 6 June 2005 he stated that he did not ‘really 

recall’ it. How ever, w hat he could state w as that he w as at his w orkstation w here both 

machines w ere ‘automatic’. As the operator, he poured in the mix and there are sensors in the 

pocket. If  there is ‘nothing’ in the machine it stops unless there is a blockage, w hich prevents 

this. On the day in question he follow ed the w ork/operation instruction; he could thus not 

explain the respondent’s f inding against him. Regarding the investigation held on 6 June 2005, 

the applicant noted that he w as not part of same and sat ‘outside’. He w as apprised of the 

report (p.4 of ‘B’) at his disciplinary enquiry and the same applied to the photograph reflecting 

the removal of a copper w ire (p.13 of ‘B’) as w ell as other photographs on the incident (pp.15-

8 of ‘B’). Regarding the w ire he added that he w as not aw are of its removal on 6 June 2005 

and that he ‘ran aw ay’ w hen he heard the sound (of the explosion). He did not report anything 

because the respondent did not w ant to see him nor w as he questioned. Referred to the 

operating instruction (par.2.17, p.5 of ‘B’), the applicant noted that the vibrators w ere w orking 

and ‘feeding themselves’. There w as also a level probe so that if  there w ere nothing in the 

machine, it w ould stop. He thus confirmed that he w orked on an ‘automatic machine’. While in 

the respondent’s employ it w as an employee’s responsibility to change the w orm mechanism. 

As to w hether he could see inside the machine w hen he operated it, the applicant stated that 

he could view  this via a camera and that he poured the mix in the pocket. Questioned as to 

w hether the time of ‘6.55’ recorded on an incident investigation (p.6 of ‘A’) w as correct, the 

applicant stated that he could not recall because ‘everything w as mixed up’.  

 

Under cross-examination the applicant disputed the respondent’s evidence that there w ere no 

sensors on the machines, as Pillay had testif ied. He stated that he could not recall w hen the 

sensors (on all the machines) w ere installed but that he ‘found’ them there and that they w ere 

operational although ‘some’ may not be w orking. If  this w ere the case the operator w ould pour 

the mix. There w ere no sensors in 1988. At this point the vibrators w ere manual and the 

operator opened them. Later the machine fed itself and before the sensors, the operators fed 
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the mix themselves. As to how  this w as done, the applicant stated that the operator opened 

the vibrator and the machine fed itself. Questioned as to w hen he stopped operating the 

vibrators, the applicant stated that if  the vibrator w as not w orking the operator fed the 

machine. He could, how ever, not say w hen he stopped operating the vibrators although he 

verif ied that this w as his primary task. The applicant confirmed that the sensors w ere in place 

w hen he received the letter of reprimand emanating from the incident on 24 January 2005 (p.19 

of ‘B’). How ever given his evidence as aforementioned he could not explain w hy he w as 

reprimanded because the allegation at the time related to a manual feed. As to w hy he did not 

challenge the disciplinary action taken against him given his contention that there w ere 

sensors, the applicant indicated that he did not know  w hom to approach nor w as he familiar 

w ith the respondent’s grievance procedures. As to w hy he did not approach his union, the 

applicant stated that he regarded the matter ‘lightly’. Questioned as to the signif icance of the 

letter of reprimand, the applicant noted that it reflected that he did not follow  the respondent’s 

procedures and that if  the offence w as repeated, it may lead to an inquiry or dismissal. Whilst 

he conceded that the letter of reprimand w as ‘serious’, he did not think that it w ould ‘go 

anyw here’. Given his version as to the sensors, the applicant w as questioned as to w hy 

disciplinary action w as then taken against other operators. On this score he stated that he did 

not know  if the sensors w ere removed after he had been dismissed. 

 

Regarding the incident on 6 June 2005, the applicant detailed w hat he did w hich included 

starting the vibrator so that it could pour the mix. There is a sensor inside the machine and if he 

forgot to pour the mix, the sensor w ould stop the machine. Questioned as to w hether he 

poured the mix or the machine did so automatically, the applicant indicated that the latter 

applied. He w as therefore questioned as to his earlier testimony on the machine stopping if he 

forgot to pour the mix. The applicant also indicated that on the day in question he sw itched on 

the vibrator, that it fed the machine and that same w as w orking properly. He did not know  

w hat then occurred as the machine exploded. He did not see that the mix w as not going into 

the machine via the TV camera and the ‘hopper’ w as half full of mix. He w as thus surprised at 

the explosion. Regarding the photograph, w hich did not confirm this contention (p.15 of ‘C’), the 

applicant noted that he meant ‘too little’ and not ‘half full’. He later stated that there w as mixture 

inside the machine and that it (nevertheless) exploded. Further, the applicant could provide no 

explanation w hen questioned as to w hat became of the mix given his evidence that the hopper 

w as half full. The applicant w as also asked to comment on w hy the leadership diagnostic (p.4 

of ‘B’) and the f inding of the team noted therein w as at odds w ith his version. He could offer no 
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explanation. He also knew  of no grudge that any member of the team harboured against him 

and this also applied vice versa. Further, the applicant maintained that he knew  nothing about 

evidence that had been removed from the scene (p.13 of ‘B’) and reiterated that he ‘ran aw ay’ 

after the machine exploded. 

 

Under re-examination the applicant confirmed that he regarded the letter of reprimand (p.19 pf 

‘B’) lightly. He also indicated that he w as not a shop stew ard and did not know  all the 

procedures at company level to challenge disciplinary action. Regarding the mix in the machine 

(p.15 of ‘B’), he stated that he did pour it in. He also indicated that he could not explain the 

explosion because he lacked technical know ledge. 

 

Upon being questioned by myself the applicant indicated that he had been performing the same 

job since 1988.  

 

Mr. J. Malebana (Malebana) testif ied that he is a panel operator and has done this for 7-8 

years. He confirmed that he had been doing this job at the beginning of 2005 and that he is 

familiar w ith the respondent’s operating instructions. The w itness w as questioned as to the 

changes in ‘physical operation’ after the applicant’s dismissal. He noted that there w ere only 

tw o that he could recall. The f irst related to the changing of the ‘w orms and liners’ and the 

second, to video cameras. Regarding the former issue, the w itness noted that this w as 

changed in the operating instructions. He added, how ever, that w hilst it w as not reflected in 

the manual, the team manager apprised employees hereof. On the latter change the w itness 

stated that he believed the cameras w ere installed because the respondent doubted that its 

employees follow ed company procedures. Malebana also stated that the machines are 

‘automatic’ and that this w as the case in 2005 w hen the applicant w as still in the respondent’s 

employ. As to w hat w ould occur if  there w ere no mix in the machine, the w itness stated that it 

w ould stop. Referred to the respondent’s operating instructions (par.2.17, p.5 of ‘B’), he 

reiterated that the machine fed itself. How ever, after the applicant’s dismissal this w as 

changed and the operators feed the machine themselves. Malebana testif ied further that there 

w ere similar incidents to that of the applicant’s after his dismissal. Some of the employees 

concerned received letters of reprimand and others did not. The letter of reprimand expired 

after a year.    
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Under cross-examination Malebana confirmed that he is a panel operator although he could not 

substantiate this. He stated further that he operates the machine on line 1. He had, how ever, 

operated ‘all the machines’ until recently w hen a person is allocated his ow n machine. This has 

been the case since the applicant’s dismissal. As to w hat he operated prior to this, the w itness 

noted that he w as an alkathene operator, w hich is different to a panel operator. He could not 

say w hen he w orked as an alkathene operator but indicated that he started as a panel 

operator after the applicant’s dismissal. Malebana stated that notw ithstanding the 

aforementioned he knew  about the panel operator’s job. In this regard he noted further that he 

w orked as a panel operator w hen there w as a shortage of staff on machines 3-5. He also 

stated that prior to the applicant’s dismissal he w orked on lines 1-6. Regarding the sensors on 

the machines, the w itness indicated that they w ere installed prior to the applicant’s dismissal 

although he could not recall w hen this w as. How ever, he denied that they w ere removed 

hereafter and maintained that they w ere still in place. Thus should the mix go dow n, the 

machine pours it itself. He added that w hen the machine is manual the operator ‘just turns the 

key’; w hen the w hole line is run, its automatic. He further indicated that prior to the applicant’s 

dismissal, the machine w as automatic and could not be run manually. Regarding the need for 

the operating instruction in light of his testimony (par. 2.17, p.5 of ‘B’), the w itness stated that 

some of the machines, being 3 and 4, w ere fed by the operators; the others fed themselves.  

On the fact that the operating instructions make no reference to only the tw o aforementioned 

lines, the w itness indicated that he could not explain same. When Pillay’s version on the manual 

feeding of machines w as put to the w itness he stated that he did not understand it. As to w hat 

the instruction meant, he stated that he knew  that he had to sw itch on the vibrator. When it 

w as put to him that the feeding w as done by the operator and is thus not automatic, he stated 

that he did not deny that the operator fed the machine and that this is done by turning on the 

vibrator.  

 

Malebana confirmed that he had been trained on the instructions and that he w as required to 

follow  them. He added that some of the machines feed themselves and that this has now  

changed and the operators have been told to do so. As to w hich machines feed themselves, 

the w itness indicated that it w as 5 and 6 and that lines 1 and 2 ‘ came after that’. As to w hen 

lines 1 and 2 came after 5 and 6, he stated that he could not recall but that it w as prior to the 

applicant’s dismissal. It w as put to the w itness that only lines 5-6 had sensors before the 

applicant’s dismissal; this he disputed indicating that the others did as w ell. Regarding the 

installation of cameras the w itness stated that he had referred to those that allow  the 
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respondent to check if  the mix runs out and the machine burns. How ever, he also stated that 

the operator monitored the hopper on the extruder by view ing a TV screen. Regarding the 

respondent’s evidence that a camera w as installed to ensure that the mix w as not 

contaminated, the w itness confirmed that after the applicant’s dismissal there w as a f ire and 

that a video (camera) w as installed. Questioned as to w hen he had been passed out as a 

panel operator, the w itness stated that he could not recall. He added that it could have been 

eight years ago. As to w hy he only panel operated after the applicant’s dismissal given that he 

had been passed out quite some time ago, he stated that the team manger had people he 

trusted. Also, he w orked as an alkathene operator for a long time. Thus although he had been 

‘passed out’, he w as not given a position by one Isaac Mage.     

 

Under re-examination Malebana stated that he understood the w ord ‘manual’ to refer to the end 

of the shift w hen he knocked off and had to clean the machine. Regarding the cameras, he 

stated that there w ere tw o sets: one is in the extruder and the other is a video recording. 

Questioned as to w hether he acted as a panel operator prior to the applicant’s dismissal, the 

w itness indicated that this w as not the case. As to w hat he did, he stated that he w as an 

alkathene operator and that the team manager ‘trusted certain people’ being him and some 

panel operators.  

 

I questioned Malebana as to the period over w hich he assisted as a panel operator given his 

confirmation in re-examination that he w as an alkathene operator. He again confirmed that he 

w orked as an alkathene operator and added that he w as told that they must all know  the w ork. 

Upon repeating the question, he indicated that he could not recall the period. As to w hether he 

underw ent some training prior the change in position, the w itness stated that an operator 

trained him. I questioned him on his evidence in chief w here he noted that he had been a panel 

operator for some 7-8 years. In this regard he noted that this, in fact, reflected his total period 

of experience as an operator both alkathene and panel.  

 

Analysis of Evidence and Argument 

In terms of section 192(2) of the Labour Relations Act No. 66 of 1995 as amended (‘the Act’), 

the onus rests on the employer to prove the dismissal fair. This entails proving, on a balance of 

probabilities, that the reason for dismissal is a fair reason and that the dismissal w as effected 

in accordance w ith a fair procedure (s188(1)). See also: Early Bird Farms (Pty) Ltd v Mlambo 

[1997] 5 BLLR 541 (LAC). Further in considering w hether or not the reason for dismissal is a 
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fair reason or w hether or not the dismissal w as effected in accordance w ith a fair procedure 

regard must be had to Schedule 8 of the Act, w hich is the Code of Good Practice on dismissals 

(‘the Code’) [s188(2)]. As noted elsew here, only the substantive fairness of the applicant’s 

dismissal is in dispute.  

 

In the course of the hearing there appeared to be a contention that the applicant w as found 

guilty of ‘not follow ing w orking procedure’ (par.1, p.3 of ‘B’) w hen he w as charged w ith ‘not 

follow ing standard operating instructions’ (p.1 of ‘B’). This aspect w as not canvassed during 

the applicant’s case and thus only Pillay’s comments on this score are before me; he 

maintained that the tw o phrases encompass one and the same thing. In this regard I note that 

the procedural fairness of the applicant’s dismissal w as not in dispute per the pre-arbitration 

minute. How ever, as the applicant party appears to have believed that this aspect had a 

bearing on the substantive fairness of the dismissal I note the follow ing: 

• The document referred to is a letter of dismissal (p.3 of ‘B’). Further, the contents 

hereof must be view ed in its totality. I say this because it is evident from the document 

itself that the applicant’s conduct w as found w anting on the basis of the operating 

instruction (p.5 of ‘B’) that Mr. Lew ies made specif ic reference to (par.2, p.3 of ‘B’). 

Thus w hile the w ording of his letter may have differed somew hat from that on the 

notice to attend a disciplinary enquiry I am satisf ied that the applicant w as, in fact, 

found guilty of the offence w ith w hich he w as charged.  

• There is no indication that the applicant failed to appreciate the nature of the offence 

and/or the reason w hy the charge w as leveled against him. In this regard it is w orthy 

of note that the parties have recorded as common cause, per the pre-arbitration 

conference held on 31 January 2006, that the applicant w as dismissed for ‘misconduct 

relating to not follow ing w ork procedure’. 

• A disciplinary enquiry is not akin to a legal process w here exactitude is normally to be 

found and relied upon. In this regard Le Roux and Van Niekerk in The South African 

Law  of Unfair Dismissal, Juta & Co, 1994 note the follow ing: 

“[T]he rule appears to be that, provided a disciplinary rule has been 

contravened, that the employee knew  that such conduct could be the subject 

of disciplinary proceedings, and that he w as not signif icantly prejudiced by 

the incorrect characterization, discipline appropriate to the offence found to 

have been committed may be imposed”  (at 102).  
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In the instance the parties’ versions are at odds. The credibility of w itnesses and the 

probabilities f low ing from their testimonies are thus important considerations in this 

determination. Accordingly, the nature of the burden of proof applicable in the instance 

w arrants further elucidation and the follow ing exposition by Hoffman & Zeffertt in The South 

African Law  of Evidence, 4th ed., Butterw orths, 1988, is thus w orth mentioning:  

“Courts often speak of a “balance” of probabilities, but the metaphor must be treated w ith 

care. The idea w hich this image conveys is that the party bearing the onus has to put 

suff icient evidence into his pan of the balance to make it outw eigh the other. But this can be 

misleading. If  the party w ho bears the onus produces some slight evidence in his favour, 

and the other party none at all, the metaphor suggests that his pan should go dow n. But in 

fact the court may feel that the evidence is not suff icient to enable it to say that either 

party’s version is the more probable. It may even f ind that the contentions of the party w ho 

has produced no evidence are the more probable, for example w hen slight evidence 

suggesting the commission of a dishonest act is not enough to overcome the inherent 

improbability that the person in question w ould have done such a thing. Thus courts have 

occasionally had to point out that evidence does not have to be accepted merely because it 

is uncontradicted. What is being weighed in the “balance” is not quantities of evidence but 

the probabilities arising from that evidence and all the circumstances of the case” (at 

526-7; emphasis added).  

 

I add that given the conflicting testimony before me the follow ing dictum of Wessels JA in 

National Employers’ Mutual General Insurance Association v Gany 1931 AD 187 is instructive 

in the instance: 

“Where there are tw o stories mutually destructive, before the onus is discharged, the court 

must be satisf ied upon adequate grounds that the story of the litigant upon w hom the onus 

rests is true and the other false” (at 199).      

This has been confirmed more recently in Masilela v Leonard Dingler (Pty) Ltd [2004] 4 BLLR 

381 (LC) w here Francis J stated the follow ing: 

“This Court is faced w ith tw o mutually destructive versions only one of w hich is correct. In 

deciding w hich version to accept and w hich one to reject I am obliged to consider inter alia 

the issue on a balance of probabilities. The onus is on the respondent to prove on a 

balance of probabilities that its version is the truth. The onus is discharged if the 

respondent can show  by credible evidence that its version is the more probable and an 

acceptable version. The credibility of the w itnesses and the probability an improbability of 
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w hat they say should not be regarded as separate enquiries to be considered piecemeal. 

They are part of a single investigation into the acceptability or otherw ise of the 

respondent’s version, an investigation w here questions of demeanour and impression are 

measured against the contents of a w itness’s evidence, w here the importance of any 

discrepancies or contradictions is assessed and w here a particular story is tested against 

facts that cannot be disputed and against the inherent probabilities, so that at the end of the 

day one can say w ith conviction that one version is more probable and should be 

accepted, and that therefore the other version is false and may be rejected w ith safety. In 

this regard see Mabona & another v Minister of Law & Order & others 1988 (2) SA 654 

(SE)” (at 390G-391A).  

 

The applicant w as charged w ith the offence of not follow ing operating instructions. It w as the 

respondent’s contention that the applicant had neglected to feed the extruders by operating the 

vibrator sw itches on the control panel. This w as required in order to prevent the extruders 

from running dry thereby causing an ignition. This function w as part of the respondent’s 

operating instructions (par.2.17, p.5 of ‘B’), w hich applied to the applicant. Thus it w as the 

respondent’s contention that the applicant failed to heed this operating instruction, that he w as 

w ell aw are of, resulting in an ignition on 6 June 2005. This event also caused f inancial loss to 

the respondent as detailed elsew here. It w as the applicant’s case that the machine w as 

automatic in that it fed itself. Should the machine have run dry, it had sensors to detect this and 

the machine w ould have stopped thereby (as I understood the applicant party’s version) 

precluding an ignition and the damage associated w ith such an incident. Having said this one 

can infer that it w as the applicant’s contention that he w as not responsible for the ignition on 6 

June 2005.  

 

The fact that Pillay alone testif ied in support of the respondent’s case is immaterial as the 

cautionary rules in respect of a single w itness w ould not apply in proceedings such as these. 

See: Schmidt & Zeffertt, Evidence, Butterw orths, 1997 at par. 154. This w as also confirmed in 

Blyvooruitzicht Gold Mining Co. Ltd v Pretorius [2000] 7 BLLR 751 (LAC). Thus a tribunal may 

base its f inding on the single evidence of a competent and credible w itness. Pillay w as such a 

w itness. Given his standing and responsibilities at the respondent it is apparent that he w as 

know ledgeable and conversant w ith the facts on w hich he testif ied. This w as also the reason 

for his coherent testimony. In my opinion Pillay’s evidence w as not impeached. He provided 

rational explanations as to w hy the ignition could only have been caused by the applicant’s 
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failure to feed the extruders and not anything else, as his testimony on the function of the 

guillotines and removal of the copper w ire reflected. His evidence w as also consistent and 

reliable. He stated categorically that the applicant’s machine did not have any sensors and that 

he w as aw are of this. Consequently it w as necessary for him to follow  the operating 

instruction that required him to feed the extruders w ith granules by operating the vibrator 

sw itches on the control panel. He also noted that only tw o machines (5-6) had level probes. 

How ever, the panel operator w ould still have had to feed the extruders as the level probes 

assisted but did not replace the panel operator.  

 

Further, it is important to recognize that the applicant w as not charged purely on the basis of 

the ignition, w hich w as not in dispute. An investigation w as held shortly after the incident and 

Pillay w as one of six individuals, w ith varied experience, involved in this process. The 

leadership diagnostic report, w hich w as prepared after the investigation (p.4 of ‘B’) specif ically 

records that the panel operator is responsible for feeding the mix to the extruders. The 

operator also has a camera, w hich is used to visually check the level of granule in the pocket, 

and he also has a vibrator sw itch w hich allow s him to feed w hen required. Given this, it is 

apparent that the applicant w as responsible for feeding the mix. It is further apparent that his 

culpability w as based on his failure to feed the extruders as required. This ultimately resulted in 

the ignition. The respondent substantiated its assertions w ith photographs that Pillay testif ied 

on. From this one can conclude that the investigative report w as based on observations that 

w ere made at the scene shortly after the incident. The deductions w ere thus based on an 

objective analysis of all the evidence available after the explosion. In my view  it is highly 

improbable that so many people could have come to the incorrect conclusion regarding the 

cause of the ignition. Further, there is no evidence to reflect that either any one, or all of the 

team harboured some ill w ill against the applicant and thus sought to implicate him in something 

that he w as not responsible for. In addition, the fact that there w ere ignitions after the 

applicant’s dismissal lends credence to the respondent’s version as it is apparent that same still 

occurred and that employees w ere disciplined. This in my view  also addresses the applicant 

party’s assertions regarding the involvement of the engineering department in the changing of 

the w orms and liners. 

 

On the applicant’s version I note that his evidence w as unreliable and improbable for the 

follow ing reasons: 
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• He f irst stated that he ‘found the sensors there’ and later indicated that this w as not the 

case w hen he started in 1988. 

• Whilst he conceded that operating the vibrators w as his primary task, he could give 

absolutely no indication of w hen he stopped operating them (as alleged).  

• He did not challenge the letter of reprimand that he received on 31 March 2005 (p.19 of 

‘B’) despite it having been issued w hen he could not have been liable for the ignition 

given his version. His evidence as to w hy he failed to do so in light of his testimony at 

this hearing is unconvincing. I add that given his tenure, experience and union 

membership it is highly improbable that he w ould not have taken the matter up should he 

have believed that the reprimand w as unjustif ied. His evidence in this regard thus casts 

serious doubt on his contentions as to how  the machine functioned as at 6 June 2005.  

• Whilst he stated that the machine w as ‘automatic’, he noted in the same breath that he 

still had to pour mix into the pocket.    

• At one point he stated that the hopper w as half full at the time of the incident. He then 

stated that there w as ‘too little’ mix and later, that there w as mix inside the machine and 

it burnt.  

 

The applicant w as also an unimpressive w itness w ho w as not candid in the course of these 

proceedings. This can best be gleaned from his evasive and hesitant answ ers to questions 

that posed a signif icant challenge to his version. I say this because his explanation as to w hat 

transpired on the day of the accident w as rather cryptic and he could not explain, given his 

version, w hat had caused the ignition. Whilst I accept that he is not a technician, it is important 

to note that he had been involved in the job that he did for a considerable period. Signif icantly, it 

w as also not the f irst time that he had had an ignition on a machine that he operated. To my 

mind this is a notew orthy deficiency in the applicant’s case as the respondent’s version cast 

an evidentiary burden on the applicant in this respect. Another aspect w orthy of scrutiny is his 

testimony that he ‘ran aw ay’ after the ignition. This is notew orthy for the follow ing reasons. 

Firstly, it w as apparent on the evidence before me that the explosion occurred in a cubicle. 

This is not w here the applicant w as at the time. Further, he did not explain w hy he ‘ran aw ay’ 

and this hardly seems to have been the appropriate response of an experienced operator in 

the circumstances. How ever, such a response w ould, on a balance of probabilities, have been 

in keeping w ith the situation w here the applicant had, in fact, erred in his duties and realized 

this w hen the explosion occurred. I add that it is also not improbable that he made this 

statement in an effort to counter the respondent’s evidence that there had been tampering w ith 
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evidence at the scene (p.13 of ‘B’) albeit that he w as not f ingered as the culprit. In addition I 

note at this juncture that the applicant’s version is diff icult to accept given the totality of 

evidence that the respondent adduced and, in particular, its f indings in respect of the extruder 

bucket (p.17 of ‘B’) and w orms (p.15 of ‘B’), w hich w ere evidently irreconcilable w ith the 

applicant’s version but substantiated the respondent’s contentions as to the cause of the 

ignition.  

 

As regards Malebana’s evidence I note that my primary concern w ith his testimony emanates 

from its untrustw orthiness. His opening comments created the distinct impression that he had 

been a panel operator for a number of years and that this included the beginning of 2005. 

How ever his later evidence reflected that this w as not entirely true. In this regard I note further 

that his testimony w as questionable on account of the follow ing: 

• The applicant party did not lead satisfactory evidence to reflect that Malebana w as 

competent to testify on how  a panel operator performed his duties or how  the extruder 

machine functioned at the time of the incident in question. This w as particularly 

pertinent given the respondent’s challenge on his status under cross-examination.  

Further, on Malebana’s ow n version it is apparent that he w as (off icially) employed as 

an alkathene operator at the time.  

• It w as Malebana’s evidence that he w as employed as a panel operator only after the 

applicant’s dismissal. Exactly w hen, w as not put on record. It is further apparent that 

w hilst he averred that he had been passed out approximately eight years ago, he w as 

not employed as a panel operator until only after the applicant’s dismissal. 

• It w ould appear that Malebana w as called in support of the applicant’s case because it 

w as his version that he had w orked as a panel operator w hen such employees w ere 

absent. In support of this contention he made reference to his engagement on this 

score as being based on the team manager’s trust. How ever, notw ithstanding this 

testimony he could not disclose the period over w hich he had assisted as a panel 

operator. In my opinion this w as inexplicable even his adamant version that he had 

w orked in this capacity.   

• In the course of re-examination Malebana appeared to deny that he had acted as a 

panel operator w hen employed as an alkathene operator.  

 

In addition, I am of the view  that Malebana’s evidence w as unreliable on account of the 

follow ing: 
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• In his evidence in chief he stated categorically that he w as a panel operator and had 

occupied this position for 7-8 years. How ever, at a later stage he stated that this 

reflected his combined experience as a panel and alkathene operator.  

• He f irst stated that he w orked on lines 3-5. He later stated that he w orked on all the 

lines being 1-6. 

• His evidence on the sensors w as contradictory in the follow ing respect: he stated in 

his evidence in chief that that they had been removed after the applicant’s dismissal. 

He, how ever, disputed this under cross-examination. 

• At one point it w as his testimony that machines 5 and 6 fed themselves. He also said that 

machines 1 and 2 ‘came after that’. His evidence at a later stage w as that he could not 

recall if  this w as the case.  

• His evidence that only machines 3-4 w ere fed by the operators is improbable given the 

content of the operating manual (par. 2.17, p. 5 of ‘B’). His evidence on this score w as 

challenged and he could offer no explanation in this regard. 

• He w as specif ically asked during his evidence in chief w hat changes w ere effected 

after the applicant’s dismissal. He mentioned only tw o despite prompting from Mr. Chidi. 

These w ere the replacement of the w orms and liners and, the installation of video 

cameras. How ever, at a later stage he mentioned tw o further ‘changes’ after the 

applicant’s dismissal: (1) the machines, w hich w ere automatic, w ere changed in that the 

operator had to feed it. (2) Each operator w as allocated his ow n machine.   

 

Lastly, I note the follow ing. The applicant party alleged inconsistency, w hich I deal w ith more 

fully below . To this end Pillay w as cross-examined on other, similar ignitions that occurred both 

before and after the applicant’s case (pp.3-4 of ‘A’). It is important to recognize that neither of 

the applicant’s w itnesses made reference to this and how  same impacted on their testimony as 

it related to the sensors and the contention that the machines w ere ‘automatic’. This is 

signif icant because it w as the applicant’s case that he w as not culpable because his actions 

could not have caused the ignition. Yet other contentions on the applicant’s case appeared to 

reflect quite the opposite albeit based on its allegation of inconsistency. Given the facts and 

evidence before me the applicant’s case could not logically encompass both contentions, as 

they appeared to be mutually exclusive. I add that neither of the applicant’s w itnesses 

countered Pillay’s testimony that ignitions occurred despite the changes that had been effected 

reflecting that same did not replace the panel operator’s function.  

 



  page 19 of 21 pages 

As noted elsew here, the ultimate question in a matter like the one before me is w hether the 

contentions of the party bearing the onus, being the respondent in the instance, are more 

probable than not. In the instance I am so convinced for the aforementioned reasons. Thus I 

accept that the applicant’s conduct on 6 June 2005 caused the ignition on Line 1 and that this 

w as the result of him not follow ing standard operating instructions. This constituted a 

contravention of a rule that w as valid and w hich the applicant w as aw are of. 

 

I turn now  to the appropriateness of the sanction. In County Fair Foods (Pty) Ltd v CCMA & 

others [1999] 11 BLLR 1117 (LAC) it w as held that employers are entitled to set the standard 

of conduct for employees and to determine the sanction for non-compliance. Interference 

w ould only be justif ied if  the employer’s decision w ere unreasonable and unfair. As noted by 

Ngcobo AJP at par.28: 

“There must be a measure of deference to the sanction imposed by the employer subject to 

the requirement that the sanction imposed by the employer must be fair. The rationale for 

this is that it is primarily the function of the employer to decide upon the proper sanction.” 

See also: De Beers Consolidated Mines Ltd v CCMA & Others [2000] 9 BLLR 995 (LAC).  

 

It w as the applicant’s case that the respondent had been inconsistent in dismissing the 

applicant. To this end reference w as made to incidents w here employees w ere not disciplined 

or dismissed. Pillay refuted these contentions. He also substantiated the reasons w hy in a 

number of incidents no one w as disciplined (p.14 of ‘C’). His evidence w as cogent in that he 

stated categorically that each incident is investigated and that the decision as to w hether 

disciplinary action should be taken against an operator is based on the merits of the case. 

Further, he noted that not every ignition is the result of operator error as w as reflected in the 

instances w here the mix had been contaminated. The applicant led no evidence to impugn 

Pillay’s testimony. I am thus not convinced that the respondent acted inconsistently in 

dismissing the applicant.  

 

The applicant had a valid letter of reprimand on record (p.19 of ‘B’) at the time of the incident on 

6 June 2005. Further, I note the follow ing regarding the assertion that this did not relate to the 

same offence given that the allegation w as one of ‘not follow ing w orking procedure’: 

• Pillay testif ied in this regard as w ell. As noted elsew here, his evidence w as 

satisfactory on this score.  
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• The letter of reprimand makes specif ic reference to the relevant operating instruction 

that w as the same as that referred to in the course of this hearing (p.4 of ‘B’) and, the 

letter of dismissal (p.3 of ‘B’). It is thus highly improbable that the disciplinary action 

taken on 31 March 2005 w as in respect of misconduct that w as dissimilar from that 

w hich the applicant w as disciplined for less than three months later culminating in his 

dismissal.  

 

The applicant’s tenure w as not in dispute. This, how ever, is not the only relevant 

consideration, as recognized by the Code (item 3(5)). It is apparent on the evidence before me 

that the respondent had acted consistently in giving the applicant a letter of reprimand on 31 

March 2005 as this precedent had been set for a f irst offence, w hich this in effect w as, given 

the expiry of a prior letter of reprimand (p.20 of ‘B’). The period of validity w as not in dispute. It 

is thus apparent that the respondent embarked on progressive discipline as contemplated by 

the Code (item 3(2)). On this score I note that the applicant’s evidence regarding the 

implications of the letter of reprimand w as somew hat disconcerting. I say this because w hile 

he appreciated the nature of the letter and its purpose he noted, in the same breath, that he 

regarded the matter ‘lightly’. Given the incident on 6 June 2005 it is plain that he did so at his 

ow n peril. Furthermore, the respondent led evidence as to the reasons w hy dismissal w as 

appropriate and Pillay also testif ied on the implications of the ignition as noted elsew here.  

Accordingly, given my f indings I can see no justif ication for interfering w ith the sanction. I 

therefore f ind that the applicant’s dismissal is substantively fair.  

 

Aw ard 

1.  The application is dismissed. 

2. There is no aw ard as to costs. 

 

Thus signed at Johannesburg on this 21st day of February 2006 

 

_______________ 

K. Gunase 
NBCCI Panellist 
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