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In the National Bargaining Council for the Chemical Industries  
 
Case No: WCCHEM 220 
 
In the Arbitration Proceeding involving  
 
 
 
OCGAWU obo Noorie Khan 
 
And  
 
BP Southern Africa 
 
                                           -------------------------------------------- 
 

Arbitration Award 
--------------------------------------------- 

 
 
Details of hearing and representation: 
 
This is an arbitration award in the arbitration between OCGAWU obo Noorie Khan 
(hereafter referred to as “the Applicant”) and BP Southern Africa (hereafter referred to 
as “the Employer”). The arbitration hearing took place on 30th April and 30th June 2004 at 
the premises of  MTP, 3 Vlei Str Kuilsriver in Cape Town. Closing arguments were 
forwarded in writing. The arbitrator received the final documents on 30th July 2004. 
 
The employee Ms Khan, was represented by Mr A Malgas from OCGAWU and the 
employer, BP Southern Africa, was represented by Mr Xolani Matyolo. 
  
 
Background and issues to be decided 
 
 
The arbitration took place in terms of the referral to the NBCCI concerning an alleged 
unfair dismissal. The employer stated that that the applicant was dismissed following a 
disciplinary hearing on the 12th of December 2003 which resulted in finding of guilty on 
the charges laid against her. The applicant was charged with two counts, the first charge 
being that she contravened the Company Diners Card policy using it for non-company 
expenses and not submitting the required statements and documentation and the second 
charge being that she failed to submit her cell phone accounts on a regular monthly basis.  
 
The applicant disputed both the substantive fairness and procedural fairness of the 
dismissal, indicating that on the substantive grounds she did not contravene the Diners  
Policy and on the procedural grounds that the chairperson was biased. She also contended 
that the sanction of dismissal was too harsh.  
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Survey of evidence and argument: 
 
The parties led detailed evidence and provided exhaustive argument. Although I have 
considered all the evidence I am only referring to those aspects relevant to determine the 
dispute, as I am required in terms of sec 138(7) of the LRA to provide an award with 
brief reasons. 
 
The employer’s version: 
 
The first witness for the employer Mr Gary Fargher testified that he was responsible for 
the Diners statements of the applicant as her supervisor from midyear 2003. She correctly 
submitted her statements for May in June 2003 but from July repeated requests to the 
applicant to provide the Diners statements went unheeded. In October he acquired a set of 
her Diners statements because he was curious why she had not submitted any statements. 
He noticed a pattern where she would withdraw substantial amounts of money, repaying 
it just before the Diners due date and then withdrawing it again thereafter, repeating the 
pattern each month. In October he also requested her specifically by e-mail  to provide 
the statement. She responded indicating that she did not have anything to claim. She also 
indicated that she was paying her cell phone account as it was personal cell-phone calls.  
He did not get any statements from her. 
 
He also testified that there had been previous problems with the applicant’s Diners 
statements. In 2002 she went into arrears with her account and she was counseled about 
it. The Diners policy was also clarified with her.  
 
On the 7th November 2003 he then had a meeting with the applicant, reiterating the 
Diners policy and requested her to submit statements. On the 21st November another 
meeting was held and she was asked to explain the withdrawals in her Diners and to 
provide the supporting documentation. He did not get any statements from her personally 
or any supporting documentation until her dismissal. Her statements indicate that in the 
period from June to November she had withdrawn thousands of rands without any 
supporting documentation.  
 
He acknowledged that she had explained to him that she had paid her cell phone account 
with the withdrawals but the amount of the withdrawals were much more that the cell 
phone accounts. From July to November she had withdrawn R15 900-00 whilst her cell 
phone accounts for the same period totaled R 4 914-77. There was a difference of R 10 
985-23.  She also explained that in June she had withdrawn money to buy a Oracle 
manual, but then received a copy from a supplier and put the money back. She could not 
however provide any documentation. It was clear to him she was using her Diners Card 
as a revolving credit facility.  
 
During cross-questioning he acknowledged that he had used his Diners for personal 
expenses and was not disciplined He indicated however it was on one oaacsion when 
there was a problem with his own credit card. He repaid the money immediately and 
provided all supporting documentation. It was a once-of occurrence. 
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Key aspects of the employer’s argument were that they have proved that the applicant 
systematically withdrew and deposited money back to hide her withdrawals and failed to 
provide documentation for these transactions. She was afforded the opportunity to 
respond but could not or would not. The applicant also continued to deny any 
wrongdoing and did not show any remorse and stated that she would do the same if re-
employed. Regarding the fairness of the dismissal the employer stated that there was a 
clear rule that was transgressed. The applicant was aware of the rule, she had been 
counseled about it and she signed that she understood it. The rule was fair and it was 
consistently applied. The charges of inconsistency from the applicant do not acknowledge 
the differentiation in the different cases quoted and the final written warning issued to 
Alec Adams as a first offender. Other persons were dismissed for similar offences. 
Regarding the charge of procedural unfairness related to alleged bias by the chairperson 
of the disciplinary hearing because he asked questions, it was argued that the nature of 
the case necessitated that the chairperson clarify issues.  
 
 
The employee’s version: 
 
The first witness for the applicant Mr Adams, testified that he was disciplined in 1999 for 
using his Diners card for personal expenses and falling into arrears. He was not dismissed 
but given a final written warning valid for two years. His Diners card was also taken 
away from him for two years. It was his first offence of the kind. 
 
Ms Khan, the applicant, testified that it was her understanding of the Diners policy that if 
you made a withdrawal it should be for company expenses and not for personal use. She 
explained the withdrawals indicating that in June she had withdrawn R 3000-00 for an 
AR manual that they were using in the company. She did not have the opportunity to buy 
the manual and put the money back. She again withdrew R 4000-00 in July to buy the 
manual but was given on for free from the external auditors and put the money back 
again. She also used the money to pay her cell-phone account. In August she withdrew 
money to pay her cell-phone account for June and July again, as she did in September, 
again paying the cell-phone account for June, July and August. Similarly in October she 
again withdrew money to pay the cell-phone account for June, July, August and 
September and in November she again withdrew money to pay the accounts for June, 
July, August, September and October. She paid the accounts again because she was not 
focusing on her Diners statement but wanted to ensure that she did not go into arrears. In 
December she again withdrew money to pay all the accounts as from June to November. 
She denied that she had transgressed any policy regarding the diners and stated that she 
had an agreement with Gary Fargher and had communicated her position to him. There 
was no indication from him at that time that she was going to be disciplined.  
 
She testified that the chairperson of the disciplinary hearing was biased and cross-
questioned her on issues and interrupted her cross-questioning of Gary Fargher. She 
acknowledged that the chairperson indicated to her that he was asking questions to clarify 
issues. Regarding an allegation from the Company that she showed no remorse about the 
whole matter she denied it and stated that she had indicated she would pay back whatever 
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was required. Regarding her disciplinary record she indicated that she has a clean 
disciplinary record.  
 
During cross-examination she acknowledged that she had been charged previously for 
other offences but was not found guilty on all the charges. She also stated that she had a 
particular understanding of the Diner’s policy which she interpreted that if you did not go 
in arrears you were not transgressing the policy. She acknowledged that you could not 
use the Diner’s for personal expenses and that you had to submit supporting documents if 
you go through the system. Regarding the cash withdrawals she made she could not and 
did not provide any documents such as ATM withdrawal slips. She acknowledged that 
the Diner’s policy required you to provide vouchers to support your claims, but she was 
not claiming anything. Regarding the payment of cell phone accounts she acknowledged 
that the Diner’s account paid cell phone accounts automatically, but then only if you go 
through the system. 
 
Regarding her evidence about Gary’s e-mail to her in October where she indicated to him 
in a response on the 23rd October that she did not have anything to submit and was  
therefore not claiming, yet in November did claim for her cell phone account, she stated 
that she meant that she was not using the system, and paid Standard Bank directly. She 
reiterated that she did not transgress the Diner’s policy and therefore there was nothing to 
be remorseful about. She did not do anything wrong.  
 
The third witness, Mr Nazir Cassiem testified that he was the applicant’s representative at 
the disciplinary hearing. He had objected to the chairperson’s conduct as he allowed 
evidence that was not relevant as it was about the 2002 incident. It was his understanding 
that what happened in 2002 was behind them, but acknowledged that the company was 
attempting to indicate a certain trend.  The chairperson also asked excessive questions but 
acknowledged that he was allowed to ask questions to clarify issues. In his experience 
however he felt the questioning was excessive.  
 
Key aspects of the applicant’s argument were that in terms of procedural fairness, the 
charges were not properly explained to the applicant and the chairperson was biased. 
Evidence from the applicant confirmed the excessive questioning, which was designed to 
show guilt. In terms of substantive fairness, the dismissal was not affected for a fair 
reason. The applicant did not transgress policy as all the transactions were for company 
use as testified by the applicant. She settled her Diners account in full every month to 
avoid falling into arrears as per the policy. Whatever the applicant did was in terms of her 
understanding of the policy. The policy itself was not clear and no rule existed that 
contravention of the Diner’s policy would lead to dismissal. The applicant clearly 
indicated that she followed the rule that she was personally liable for her account and 
consistently paid her account and ensured she did not go into arrears. Even the Company 
admitted that the rule was not clear.  
 
Regarding the severity of the sanction it was argued that the alleged offence did not 
warrant dismissal. Mr Adams was not dismissed even though he used the card for non-
company expenses. Mr Fargher also used the Diner’s card to buy non-company expenses 
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and he was not even disciplined. This shows inconsistency. The company did not suffer 
any financial loss from the alleged offence and the chairperson did not give sufficient 
weight to the applicant’s service and personal circumstances. Neither did the company 
show any substantial evidence that the employment relationship had broken down 
irretrievably. The Company had ulterior motives in dismissing the applicant.  
 
 
Analysis of evidence and argument 
 
The basis of the applicant’s evidence and argument was that the withdrawals she made on 
the Diner’s card were for company expenses, yet she could not provide any supporting 
documentation. The amounts withdrawn reflected a fixed pattern of withdrawals that did 
not correspond with amounts reflected in the cell phone accounts. Neither could the 
applicant provide any quotations or estimates of the manual she claimed she was going to 
buy. The respondent provided evidence that the amount of withdrawals from July to 
November was for R 15 900-00. The total cell phone accounts for the same period was 
for R 4 914-77, leaving a difference of R 10 985-23. The only explanation can be that the 
applicant had used the Diner’s for non-company expenses. Her explanation was that she 
had paid the cell phone account over and over. According to her own testimony she paid 
the cell phone account for June 5 times, because she was not focused on the account. 
Nevertheless she was focused enough to ensure diligently that she paid sufficient money 
into her account before every due date as not to go into arrears. This certainly appears 
contradictory to the statement that she was not focused on her Diner’s account. The effect 
of these withdrawals was that she had indeed used the Diner’s card as a private credit 
facility. She acknowledged that the cell-phone account would have been paid 
automatically. The Diner’s would have paid the cell phone account and BP would have 
paid the Diner’s. I am in agreement with the respondent’s argument that there was no 
reason why she should have withdrawn money to pay the cell phone account. It would 
have been paid anyway. 
 
Although the applicant argued that she had not transgressed any company policy in the 
terms in which she interpreted the policy, she acknowledged that the Diner’s policy stated 
that the card may only be used for company expenses. She also acknowledged that the 
policy required you to provide vouchers for those expenses. I find that the respondent has 
proven on a balance of probabilities that the applicant had used the Diner’s account for 
non-company expenses and failed to submit the required supporting documentation.  
 
Regarding the appropriateness of the sanction of dismissal the applicant argued that the 
sanction was too harsh and inconsistent. Mr Adams testified that he had used the card for 
non-company expenses and had gone into arrears but was not dismissed, and had only 
received a final written warning. Mr Fargher similarly used his card for non-company 
expenses but was not disciplined. The respondent argued that the case was differentiated 
in the manner it occurred. Mr Adams was a first time offender and was not previously 
counseled as was the applicant.  Mr Fargher used his card in a once of circumstance and 
provided all the necessary documentation as well as paying back immediately. It does 
indicate flexibility on the part of the Company in dealing with the usage of Diner’s cards. 
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That in itself does not necessarily imply inconsistency.  I agree that there are factors that 
differentiate these instances from the applicant’s.  
 
The applicant continued to deny any wrongdoing and obfuscated attempts from the 
respondent to get her to clarify her Diner’s statements. The applicant had also previously 
been counseled about the Diner’s policy when she went into arrears in 2002. I find that 
there are indeed sufficient differences in these instances and does not amount to 
inconsistency. There was also testimony that other employees had indeed been dismissed 
for these offences and dismissal is therefore not   unreasonable.  
 
Regarding the appropriateness of sanction the applicant contended that dismissal was 
inappropriate because the chairperson did not consider the nature of the offence and 
personal circumstances of the applicant sufficiently. Neither did the company suffer any 
financial loss as a result of the offence and there was no specific evidence that the 
employment relationship had become intolerable. I have already referred to the fact that 
other employees had been dismissed for the same offence and in that respect dismissal for 
the particular offence is not unreasonable. The applicant had also continued to deny any 
wrongdoing on her part and indicated that she would follow the same course of action if 
re-employed. This would certainly have a bearing on the trust relationship between an 
employer and employee and it is not unreasonable that in such circumstances the 
employer may experience the employment relationship intolerable. 
 
Regarding the specific case the dictum in the Labour Court in Nampac Currugated 
Wadeville v Khoza (1999) 20 ( ILJ) 578 should be considered  which held that: 

“the determination of an appropriate sanction is a matter which is largely within 
the discretion of the employer. However this discretion must be exercised fairly. 
A court should therefore not lightly interfere with the sanction imposed by the 
employer unless the employer acted unfairly in imposing sanction. The question is 
not whether the court would have imposed the sanction imposed by the employer 
but whether the circumstances of the case the sanction was reasonable.” 
 

I have already found that the applicant had used the Diner’s account for non-company 
expenses and failed to submit the required supporting documentation and was guilty of 
the transgression as charged. In determining whether to interfere in the sanction imposed 
by the employer, I am bound by the decisions of the Labour Appeal Court which clearly 
indicate that commissioners and arbitrators must defer to disciplinary sanctions imposed 
by employers and only interfere if the sanction is so excessive that it shocks one’s sense 
of fairness as per County Fair Foods (Pty) Limited v CCMA & others (1999) 20 ILJ 
1701 (LAC). In the circumstances of this case, for the reasons stated above, the sanction 
of dismissal was not unreasonable or unfair. 
 
The applicant also contended that the dismissal was procedurally unfair in that the 
applicant was not properly notified of the charges and the chairperson was biased. The 
witness for the applicant stated that the chairperson asked excessive questions, and so 
guided a finding of guilty. The same witness however conceded that it was the right of 
the chairperson to ask questions to clarify issues. The applicant could not present specific 
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evidence as to the questions that indicated bias on the part of the chairperson. Regarding 
the argument that the charges were not properly explained to her it is undeniable that the 
charges were stated in the notice of the hearing and the applicant was well aware what the 
charges referred to. The fact that she denied the charges does not relate to procedural 
unfairness. I find that the dismissal was not procedurally unfair. 
 
 
Award 
 
I find that the dismissal of Ms Khan was fair. The application is dismissed. 
 
 
 
Arbitrator: 
 
Retief Olivier 
 
9 August 2004 


