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In the National Bargaining Council for the Chemical Industry 
 
Ref no: WC 0039/03 
 
In the Arbitration Proceeding involving  
 
 
 
H Cupido 
 
And  
 
Afrox limited 
 
                                           -------------------------------------------- 
 

Arbitration Award 
--------------------------------------------- 

 
 
 
Details of hearing and representation: 
 
This is an arbitration award in the arbitration between Howard Cupido (hereafter referred 
to as “the applicant”) and Afrox Limited (hereafter referred to as “the Employer”). The 
Arbitration was held on the 6 and 24 November 2003 and 20 January 2004 at the 
Employer’s premises in Worcester. It was agreed that closing arguments would be 
presented in writing and final documents were  received on 12 February 2004. 
 
The employee Mr Cupido was represented by Mr D Davids of Conradie Davids & 
Partners and the employer,  Afrox Limited, by Mr J Evert.  
 
  
Issues to be decided: 
 
The arbitration took place in terms of the referral to the NBCCI concerning an alleged 
unfair dismissal.  The employer admitted that that the applicant was dismissed following a 
disciplinary hearing and appeal hearing. The procedural fairness of the dismissal was not 
in dispute. The key issues were therefore the substantive fairness of the dismissal as well 
as the appropriateness of sanction of  dismissal.  
 
The applicant was charged with three counts of misconduct: 

 
• Being in unauthorised possession of property of the Company regarding the 

unauthorised removal of products out of the store. 
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• Participation in unlawful or unprocedural action with regard to obtaining LPG 
cylinders. 

 
• Gross negligence which affects the trust relationship between the Company 

and the individual. 
 
 
Background to the issue 
 
Mr Cupido  was the supervisor at the Afrox branch in Worcester and as such in charge of 
the Depot. He was charged and dismissed following a disciplinary hearing. He appealed 
against the dismissal and his application was not successful.  
 
 
Survey of evidence  
 
The employer’s version: 
 
The following witnesses testified for the employer: 

• Mr Stuart Reid 
• Mrs Annemarie Grobbelaar 
• Mr Abe Fortuin 
• Mr John August 

 
Mr Reid  testified that he was responsible for managing risks in the workplace and that 
his work entailed internal control audits and risk management and that the business of 
Afrox was to supply gas and welding products. Gas was stored in cylinders and the safety 
of this equipment was very important. He was instructed by the Regional General 
Manager to investigate a letter of concern  received from Worcester concerning the 
Applicant in that before an audit the Applicant removed welding equipment from the 
store, thereby concealing stock prior to audits and the obtaining of LPG cylinders  
dishonestly to cover a shortage of cylinders. The letter came from Mr John August. Mr 
John August alleged that over a period of three weeks Mr August was instructed by Mr 
Cupido to bring in 70 LPG cylinders. While he was at the branch a Mr G Nonnie visited 
the branch and first said to him that he could not remember that these things had 
happened as noted in the letter, but the next day confirmed that welding product had been 
removed from the store and put in a vehicle before an audit. This was confirmed in a 
statement signed by a number of people. 

 
He also testified that he had represented the Company at the disciplinary enquiry and led 
evidence related to stock variances and poor performance and the non-compliance with 
Company policy by the Applicant. He provided exhaustive evidence of the poor 
performance of the Applicant, so much so that the Applicant received a red rating after 
some of the audits that had been conducted. Over a period of two years the Applicants 
performance did not improve and he continued to be rated poorly in the audits he 
conducted at the branch.     
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He testified under cross-examination that was made aware of the alleged incidents by Mr 
John August in April 2003, shortly after a theft of 25 cylinders was reported by the 
Applicant in March 2003. Mr August was suspected of this theft, together with some 
other persons, but when he received the letter from Mr August he did not know Mr 
August was a suspect in the theft of the 25 cylinders.   He also acknowledged that the 
Company was not aware of any shortage of LPG cylinders at the time that the alleged 
incident occurred and neither did he know whether the Company experienced any loss in 
terms of money. These incidents occurred some 18 months before the disciplinary 
hearing of the applicant. 
 
Mrs Grobbelaar testified that she was the branch service manager and was the 
Applicant’s manager. She was unaware of the incidents as it happened 18 months earlier 
than the disciplinary hearing for which she issued him with the notice of the hearing, after 
the company became aware of the allegations. She was also responsible for instituting the 
charges which led to him receiving a final written warning in January 2003. His 
performance was unsatisfactory and the trust relationship was destroyed. He lied to her 
about work that was supposed to have been done. She also testified about the incident in 
March 2003 when 25 cylinders went missing and the applicant reported it to her.  
 
Mr Fortuin testified about the letter that had been sent to the company detailing the 
allegations against the applicant.  He had been approached by other employees on the 16th 
April 2003, i..e. Trevor Baadjies, George Nonny, Zachie Pieterse and John August, to 
write the letter to put the applicant in a bad light. He decided to write the letter himself so 
that he could determine what should go into the letter, although he knew it would cause 
problems for the Applicant. He was on pension so he would not be affected. 
 
He then testified about the items that he had placed in his car on the instruction of the 
Applicant. He testified that it happened before audits and then thereafter they would 
replace the items again. He denied initially that it was stock items that had been removed, 
indicating that it was old items and non-stock items, and that it did not have stock 
numbers, but acknowledged that it was Afrox items. Some of the items were Cadac 
items. He testified that it happened twice that he placed items in his vehicle but during 
cross examination denied that the Applicant had instructed him and that there was in fact 
some confusion (misverstand ) between him and the applicant as to what  he was in fact 
instructed or not. He had misunderstood what was supposed to be done. He also 
acknowledged that he knew what he had done was wrong but did not object. 
 
.Mr John August testified that his conscience was plaguing him and therefore he decided  
to report the incidents concerning the Applicant and sent a letter to Mr Betch, the general 
manager. He testified about the content of the letter indicating that he was instructed to 
find 70 LPG cylinders by the applicant because there was a shortage. He took the 
cylinders over a period of three weeks from the Company Overberg Gas in Caledon. 
When he returned with the cylinders he would phone the Applicant and inform him that 
he was bringing the cylinders and then the Applicant would count them. He did not get 
anything for his efforts but he wanted to help solve a problem 
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He also testified about the stock that was removed before the audits, indicating that he 
personally removed sealed boxes from the stores and placed them in the Applicant’s car 
on his instruction. He was involved in this practice on numerous occasions prior to an 
audit, at least two or three times. The stock he removed were regulators and sealed 
regulator boxes being used to transfer the stock prior to an audit. 

 
With regard to the theft of 25 cylinders in March 203 he denied that he was involved in 
the missing 25 cylinders. He was not charged by the Company as he was given such an 
undertaking by Mr Reid. 
 
During cross-examination he could not provide any other explanation as to why he 
waited 18 months before his conscience worried him so that he had to report the 
incidents, other than indicating that at that stage he was getting nightmares about it. With 
regard to the 70 cylinders to be found he indicated that he actually found 50 and George 
Nonny the other 20 cylinders. He initially denied that when he went to Abe Fortuin to 
urge him to write a letter of concern, that any other people were present but later 
indicated that there might have been other persons present, but he could not remember. 
He denied that he told them what to write and that they did it out of their own accord. 
 
Evidence for the Employee: 
 
Mr Cupido in his testimony denied that the was guilty of any of the charges  and testified 
that he did not in any way subvert the audits by instructing that stock be removed. With 
regard to the cylinders it could be true that one and a half years ago there were cylinders 
missing, but he was not responsible. If there is a discrepancy in cylinders he will go 
through documentation and then report it to Annamarie. It was also possible that Cape 
Town could make a computer mistake as indeed have happened. When cylinders were 
loaded or unloaded there were many people present who would check.  
 
With regard to the removal of stock he denied that he had instructed Abe Fortuin to place 
stock in his vehicle illegally. Neither did he instruct him to place Cadac items in this 
vehicle. He did however at times instruct that stock be placed in his and other vehicles, 
but that would be for delivery and there would be the necessary paperwork. He had given 
instructions that the store be cleaned up before the visit of Mr Betch, but that had nothing 
to do with the stock audits. As he was not guilty of the first two charges, he could not be 
guilty of gross misconduct, and he did not get the impression from Annmarie that the 
trust relationship had been broken as she expressed her trust in him. The break only 
happened when he lost his job, before that there were no problems. 
 
During cross-examination he testified that he had a responsible job and that he had 
manuals to refer to if he needed to follow a procedure, but that he had not received 
specific training. He had read the transcription of the mechanically recorded disciplinary 
enquiry and reflects the enquiry. He was present at the enquiry and Abe’s referral to the 
removal and placement of Cadac products in his car is reflected therein, but he denies that 



 6 

that happened. His estimate of CADAC still being sold does tie in with it being sold the 
one and a half years ago. He did not deny that documentary evidence indicate that Cadac 
items  where  being sold in March 2002. 
 
He stated that the evidence from John August was engineered as a consequence of him 
conducting an  investigation into the 25 cylinders that went missing, and for which he 
suspected John as one the possible persons involved. It also appeared as if Abe Fortuin 
was forced for private reasons to implicate him. He suspected that there was in fact a 
major conspiracy to implicate him and to get him dismissed.  
 
Mr Lawrence Popndo testified that he worked on the loading dock the whole day and 
never witnessed any stock being loaded into the vehicles as testified by John August. 
During cross examination he admitted that there were times when he was not watching 
everything , but those were very limited. 
 
 
The employer’s argument: 
 
Key points in the employer’s argument were that in terms of the first charge 
”unauthorized possessions and removal of stock from the store” the Company does have 
policies and procedures in place to record the movement of products in the process of 
receiving, storage and sale of goods. There are also the necessary procedures and 
documents to account for picking products from the stores and releasing same from the 
premises. 
 
The removal of items from an inventory list, hiding them or placing them in a car without 
recognised documentation will create an imbalance and reflect negatively if the records  
had been correct to start with. Conversely if the item removed does not affect the 
recorded stock level, then it must be surplus and obviously the recorded inventory level 
must be incorrect. To conceal physical stock must indicate the intention to portray a 
figure which is both inaccurate and dishonest. 
 
Mr Abe Fortuin states he personally removed items, placed them in his car and then 
returned them to the stores after the audit. He also states quite categorically that he knows 
they were stock items, and as such would be on record in the inventory listing. The items  
were identified by Mr Fortuin as Cadac items, which the Applicant testified to being sold 
at the branch, as well as Handshields. Mr Fortuin during cross examination said the 
Applicant did not instruct him to do it, but that it must have been a misunderstanding 
 
Mr John August the Company’s other witness, in his statement refers to stock being 
removed and being placed in the Applicant’s car. This witness refers to regulators and 
sealed regulator boxes and identifies the Applicant’s car as a red Opel, and does not know 
the reason why the Applicant instructed him to do this. 
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The Applicant in his evidence in chief refered to cases where items are placed in vehicles  
for delivery, but emphasised that the documentation/invoices are concealed in the boxes  
to not disclose prices to other customers. 

 
The question needs to be asked why the boxes are returned after the audit, and surely the 
fact that they were concealed must support the argument that they were stock items. The 
fact that the boxes had been lying there for 3 or 4 years surely indicates they could just 
not be thrown away as they had not been returned to centre nor had they been written off. 
 
The Applicant states in his evidence in chief, that he never gave an instruction to place 
items in the boot of cars. 
 
With regard to the second charge of “unlawful  and unprocedural action with regard to 
obtaining LPG cylinders” the applicant conceded in his evidence in chief that it is 
possible that there were cylinders missing/short 18 months ago., but that it could also be 
due to a computer error. 
 
John August in his evidence in chief records the instruction/request from the Applicant to 
assist in the process to correct a cylinder shortage in vivid detail. It was quite plausible 
that extra cylinders could have been accumulated and supported this allegation of John 
August because it happened over a period of time and the applicant himself was involved 
in counting the cylinders. 
 
 John August assisted the Applicant to help rectify the alleged shortage and the Applicant 
recognised that John August had the means to get around the country and willingly 
implicated himself in exposing the modus operandi. 
 
The Applicant merely denies that he had instructed John August to become involved in 
this dishonest. The reason submitted by the Applicant’s representative for John August 
making this claim being that the Applicant had angered John August and he in turn 
wanted to get the Applicant in trouble. 
 
As to the third charge of “Gross negligence which affects the trust relationship between 
the Company and the individual” it was argued that the the charge stated above was  
contained in the Company’s Disciplinary Code and is considered that serious that 
employees may be dismissed for its transgression. 
 
The Applicant’s misconduct can be held to be Gross by the Respondent because, Grogan 
J Workplace Law 4 th Edition pp. 133 guided the Respondent in so far as he indicates 
that:  
The Code requires in order to justify dismissal, this form of misconduct must be “Gross”,  
Grogan indicates further that in order to qualify as “Gross” that the conduct must be  
Serious; Persistent; Deliberate; 
which are defined as: 

Serious: Not negligible, demanding consideration and not frivolous. 
Persistent: The misconduct was repeated on numerous occasions. 
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Deliberate: Compulsion or ignorance or accident cannot be pleaded as excuse, 
intentional, wilful, calculated, due to perversity or self will. 

 
The Employer submitted that the actions of the Applicant were dishonest and 
unacceptable to the Company and gross. 
 
The employer submitted exhaustive argument about material evidence in the transcription 
of the recorded disciplinary enquiry and the arbitrators refusal to allow the pursuance of 
such evidence during cross-examination of the applicant, and in so doing limited the 
employers ability to confirm certain statements of the applicant. 
 
The employer argued with reference to legal authority that it was for the employer to set 
standards of conduct for it’s employees and as long as these standards were reasonable 
the courts will not interfere, noting from  
 
In Hoch v Mustek Electronics (Pty) Ltd (2000) 21 ILJ 365 (LC) it was stated “[41] It is 
for the employer to set standards of conduct for its employees. As long as these standards 
are reasonable the Court will not interfere (see the requirements of item 7 of schedule 8 
of the Act).” 

 
“[42]  It is also the prerogative of the employer to decide on a proper sanction once 
these standards have been transgressed. This is especially so when there is a 
personal and unique relationship of trust which has been broken by the dishonest 
misconduct of the employee.” 

 
In Toyota SA Motors (Pty) Ltd v Radebe & Others (2000) 21 ILJ 340 (LAC) judge Zondo 
states: “Although a long period of service of any employee will usually be a mitigation 
factor where such employee is guilty of misconduct, the point must be made that there are 
certain acts of misconduct which are of such a serious nature that no length of service can 
save an employee who is guilty of them from dismissal. To my mind one such clear act of 
misconduct is gross dishonesty.” 
 
And judge Conradie, noting in De Beers Consolidated Mines v CCMA ( 2000) 21 ILJ 
1051 (LAC) 
 
at  

[22] Dismissal is not an expression of moral outrage; much less is it an act of 
vengeance. It is, or should be, a sensible operational response to risk management 
in the particular enterprise. 

 
at  

[23] It is precisely because dismissal for misconduct is rooted in operational 
requirements and not in the need for punishment that I consider that the following 
dicta of Zondo AJP in Toyota must be interpreted in context. He said this: 
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‘I hold that the first respondent’s length of service in the circumstances of this case 
was of no relevance and could not provide, and should not have provided, any 
mitigation for misconduct of such a serious nature as gross dishonesty. I am not 
saying that there can be no sufficient mitigating factors in cases of dishonesty nor 
am I saying dismissal is always an appropriate sanction for misconduct involving 
dishonesty. In my judgement the moment dishonesty in a particular  case is of such 
a serious degree as to be described as gross, then dismissal is an appropriate and fair 
sanction.’ 
 
I draw attention to the phrase ‘in a particular case’. The seriousness of dishonesty – 
ie whether it can be stigmatized as gross or not – depends not only, or even mainly, 
on the act of dishonesty itself but on the way in which it impacts on the employer’s 
business. 

 
The employer thus held that dismissal was an appropriate sanction and that the 
allegations against the applicant were serious with potential to destroy both the trust and 
employer/employee relationship is therefore not in dispute. 
 
In conclusion it was submitted that the evidence overwhelmingly supported the 
Respondent’s version and the Arbitrator determine an appropriate sanction. If the 
Arbitrator ruled in the Applicant’s favour, the Respondent stated that relief should be in 
the form of compensation as the trust relationship has been breached. 
 
 
Argument for the employee:  
 
Key aspects of the employee’s argument were that the employer has the burden of proof 
and must, on a balance of probability as indicated in the case of Naidoo v Lever Ponds 
(1999) LCD 1610 (CCMA) and in Tonga v ICA Group Ltd (1994) 3 LCD 136 (IC) it was 
found “that dishonesty must not be merely suspected, it must be proved on a balance of 
probabilities”. The respondent did not prove its case on a balance of probabilities. The 
evidence led by the respondent was contradictory. John August and Abe Fortuin 
contradicted each other on numerous occasions, i.e. that the items placed where cadac 
items, whilst the other testified it was regulators, that items were loaded into the 
applicant’s vehicle, while the other indicated it was Abe Fortuin’s vehicle, that Abe 
Fortuin stated four persons came to see him, whilst John August testified that he was 
alone with Abe Fortuin, and Abe Fortuin testified that they only cleaned up the store, 
whilst John August alleged that it was stock items that were hidden. Abe Fortuin also 
testified that there was a misunderstanding between him and the applicant with regard to 
the removal and placing of the items in his vehicle.  
 
The only evidence presented by the applicant with regard to the charge of unauthorized 
possession of LPG cylinders, was by John August. His evidence was improbable. He 
testified that he could not sleep because of nightmares, but it did not bother him for 18 
months, only when he himself was implicated in a alleged theft did he come forward. It 
was also very unlikely that a private gas company would supply 70 cylinders without any 
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paperwork. Furthermore  the witness for the employer, Stuart Reid testified that the 
employer could not verify that there was any shortage of cylinders at that time and 
neither had the Company suffered any loss. As the employer could not prove the first two 
charges, the third charge relating to the gross misconduct and the breach of the trust 
relationship should fall away. Annemarie Grobbelaar testified that the trust relationship 
had been breached because of the lies that he allegedly told her, but he had not been 
charged with lying, so that is not applicable to this case. The relief sought is the 
reinstatement of the applicant. 
 
 
Analysis of evidence and argument: 
 
The applicant argued that with regard to the first charge of “Being in unauthorised 
possession of property of the Company regarding the unauthorised removal of products 
out of the store”, the employer failed to prove on a balance of probability that the 
applicant was guilty due to the contradictory nature of the evidence from two key 
witnesses. Indeed in considering the evidence from Abe Fortuin and John August there 
are clear differences, as was indicated. 
 
 Abe Fortuin testified  that the items placed in the vehicle where Cadac items, whilst the 
John August testified it was regulators, John August that items were loaded into the 
applicant’s vehicle, while Abe Fortuin testified that it was in his own vehicle, that Abe 
Fortuin stated four persons came to see him, whilst John August testified that he was 
alone with Abe Fortuin, and Abe Fortuin testified that they only cleaned up the store, 
whilst John August alleged that it was stock items that were hidden. These are indeed 
significant differences, however the evidence from Abe Fortuin does indicate that he 
placed items in his vehicle on the instruction of the applicant.  
 
Mr Fortein appeared to be a reluctant witness, attempting not to implicate the applicant, 
as indicated in his testimony that there was a “misverstand” between him and the 
applicant. Nevertheless the testimony from Mr Fortuin is accepted  that he was instructed 
by the applicant to place items in his vehicle. It is rather the evidence from Mr John 
August that I would treat with caution. Mr August came forward with his allegation only 
after he was identified as a suspect in the theft of 25 cylinders by the applicant. For the 18 
month previous to this, his conscience did not bother him. During cross examination he 
was unable to explain why his conscience did not bother him, but only started bothering 
him when he  himself was a suspect in a theft.  Mr August had a clear motive to implicate 
the applicant and therefore I would rather rely on the evidence of Mr Fortuin.  
 
Mr Fortuin had indeed testified that he was instructed to place items in his vehicle by the 
applicant. Key to this is then the question whether these were “stock items” and whether 
the placing of these items would impact on audits. In this instance the testimony of Mr 
Fortuin was ambiguous, indicating at first that it was old items and non-stock items, and 
that it did not have stock numbers, but acknowledged that it was Afrox items. Some of 
the items he also acknowledged were Cadac items. It was not disputed that in terms of 
documentary evidence, Cadac items were still being sold in March 2002. I do therefore 
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find on a balance of probability that the items placed in the vehicle was Afrox stock and 
therefore would impact on the stock audit. I therefore concur with the finding in the 
disciplinary hearing that the applicant was guilty of the charge.  
 
With regard to the second charge of “Participation in unlawful or unprocedural action 
with regard to obtaining LPG cylinders” there was only the evidence from Mr John 
August to prove the allegation. I have already indicated the caution with which I treat his  
evidence. No other witness testified to the veracity of this charge, and the employers own 
witness in Mr Stuart Reid testified that the Company was not aware of any shortage of 
cylinders at the time of the alleged incident, and neither had the company suffered any 
loss. I do not find sufficient evidence to prove on a balance of probability that the 
applicant was guilty of this charge, and the finding of the disciplinary hearing relating to 
the second charge is not accepted. 
 
With regard to the third charge a key issue is whether there was gross misconduct and 
whether the trust relationship had been breeched. I do find that the arguments put forward 
by the employer from case law in  Hoch v Mustek Electronics (Pty) Ltd (2000) 21 ILJ 
365 (LC) relevant where it was stated  

“[41] It is for the employer to set standards of conduct for its employees. As long as  
these standards are reasonable the Court will not interfere (see the requirements of 
item 7 of schedule 8 of the Act).” 
 
“[42]  It is also the prerogative of the employer to decide on a proper sanction once 
these standards have been transgressed. This is especially so when there is a 
personal and unique relationship of trust which has been broken by the dishonest 
misconduct of the employee”. 

 
It was argued by the aplicant that the trust relationship was only breeched when the 
dismissal took place and that in the previous 18 months before the incidents there was a 
good relationship.  Mrs Grobbelaar testified that the relationship had been breeched 
because the applicant lied to her and she could no longer accept his word as the truth, and 
that this had nothing to do with the charges. It is however indicative of a strained 
relationship, and had the charge of “Being in unauthorised possession of property of the 
Company regarding the unauthorised removal of products out of the store” been known 
by the Company and pursued at the time the incidents occurred, it is conceivable that that 
could have led to a breakdown in trust then.  
 
The employer also put forward the decision from judge Conradie, in De Beers 
Consolidated Mines v CCMA ( 2000) 21 ILJ 1051 (LAC) noting” 
 
“[22] Dismissal is not an expression of moral outrage; much less is  it an act of 
vengeance. It is, or should be, a sensible operational response to risk management in the 
particular enterprise”, as indicative of the appropriateness of a sanction of dismissal. 
 
I am bound by the decisions of the Labour Court, and as indicated the Employer treated 
the misconduct as gross, precisely because of the risk management response for the 
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employer. Even thought the applicant was not guilty of the second charge, I find that the 
being guilty of the first charge did impact sufficiently on the employer and its operations 
for the employer to determine in terms of the standards it set, that the misconduct was 
gross and led to a breakdown in trust.  
 
I am also reminded of the decision in County Fair Foods (Pty) Ltd v CCMA (1999) 20 
ILJ 1701 (LAC) where the court determined “ it remains part of law that it lies in the first 
place within the province of the employer to set the rules of conduct to be observed by 
it’s employee’s and determine the sanction with which non-compliance with the standard 
will be visited, interference which is only justified in the case of unreasonableness or 
unfairness”. The court in this instance also found that one should only interfere “where 
the sanction is so excessive as to shock one’s sense of fairness” 
 
To the issue whether the sanction of dismissal was fair and appropriate, I thus find that 
the sanction of dismissal in this instance was neither unreasonable nor unfair.  
 
The employer also put forward argument relating to material evidence regarding the 
decision of the arbitrator to limit cross examination of the applicant. It was the arbitrators 
understanding that the cross examination referred to evidence led by a witness and as 
such the witness should be questioned, not the applicant. However the evidence that it 
referred to related to the first charge, a charge that has been proven. It is therefore not 
necessary to pursue this any further. 
 
  
Award 
 
I accordingly find that the dismissal of Mr Cupido was fair. 
 
 
Arbitrator: 
 
Retief Olivier 
 
 
 
 
25 February 2004 


