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In the arbitration between: 
 
 
 
OCGAWU obo Alshawn Minnies Union/Applicant 
 
 
and 
 
 
Servochem Cape (Pty) Ltd.  Respondent 
 
 
 
 Union/Applicant’s representative: Abraham Agulhas _______________________________________ 
 Union/Applicant’s address:  P.O. Box 355 ___________________________________________ 
  Woodstock 7915 ________________________________________ 
  Cape Town_____________________________________________ 
 Telephone: 021-4489223 ___________________________________________ 
 Telefax: 021-4489224 ___________________________________________ 
 
 
 Respondent’s representative:  Guy Reynolds __________________________________________ 
 Respondent’s address:  P.O. Box 30455 _________________________________________ 
  Tokai __________________________________________________ 
  7966 __________________________________________________ 
 Telephone: 021-5517350 ___________________________________________ 
 Telefax: 021-5524770 ___________________________________________ 
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DETAILS OF HEARING AND REPRESENTATION 
The arbitration was held at the company premises (3 Hoist Avenue, Montague Gardens, Cape Town) on 15 
July  2003. Agulhas, a union official, represented the applicant, Alshawn Minnies, and had no other witnesses.  
Reynolds, the MD, represented the respondent and had 3 witnesses( Donald McWilliam, Alan Badenhorst and 
Greg Judd). Parties used a common bundle. 
 
ISSUE TO BE DECIDED 
Whether the applicant’s dismissal was procedurally  and substantively  unfair and if so, what would be an 
appropriate award.  
 
BACKGROUND TO THE ISSUE 
The respondent is a dis tributor of raw chemical materials, mainly  to the paint industry , and is part of the 
Servochem Group. The applicant had been employed as a superv isor in the warehouse at a gross monthly  
salary  of R5487.00. The applicant had been charged with failure to follow cash sales procedures, unauthorised 
sale of res in and fraudulently  procuring sales notes. He was found guilty  and dismissed on 23 April 2003.  
 
The union averred that the chairperson was not objective and that the applicant’s guilt had not been proven.  
 
The respondent claimed that the applicant was guilty  of all the charges and that it had followed the company 
policy  by dismissing him. The respondent further claimed that the dismissal was procedurally  fair and that it 
had used an unbiased third party  to chair the hearing.  
 
Please note that the words “invoice’ and “delivery  note” had been used interchangeably  during the arbitration 
and they refer to the same document.  
 
SURVEY OF EVIDENCE AND ARGUMENT 
 
McWilliam testified that he received a call from a client, Mr. Davids of Quality  Paints on 26 March 2003. Davids 
told him that they had been offered a damaged drum of res in for sale. When the drum was delivered it was a 
new one and they had to pay R1000.00 cash for it. Davids showed him the delivery  note/invoice that came 
with the drum on 27 March 2003 and said he found the transaction suspicious. He identified Brendan Cupido 
as the delivery  person and as the forklift driver. 
 
As part of his investigations he requested documents including logs from Minnies and other staff members and 
handed this information to the HR person on 28 March 2003. Minnies told him that Cupido offered to repay the 
money and wanted to be forgiven. Minnies also said that Cupido would be absent the following day. His reply  
to Minnies was that company procedures and policies would have to be followed.  
 
He never asked Minnies to raise the matter with Cupido or to send him home. He was surprised by Minnies’ 
actions. In hindsight he believes that Minnies did not want Cupido at work.  
 
During cross-examination the witness stated that the drum was offered to Davids’ brother, who was a “bit slow” 
(mentally  challenged – my emphasis). He conceded that Minnies had not been identified as the seller, but 
Cupido was. He had requested copies of Cupido’s handwriting from the s taff files.  
 
Although Cupido reported to Minnies, Minnies had no authority  to grant him time off. Neither himself nor 
Badenhorst, the HR person, requested that Minnies send Cupido home. He did not check the log sheets or the 
handwriting himself. He just initiated the investigation because Badenhorst was not available immediately . He 
believed that Cupido’s “confession” v ia Minnies should have been directed to Badenhorst. 
 
In response to my questions the witness declared that he told Minnies that there was a problem with a delivery  
to Quality  Paints but could not recall whether he mentioned Cupido’s name. Davids had written, “paid cash 



Page 3 of 6 

R1000” on the delivery  note. It was not Cupido’s function to deliver goods; he was the forklift driver in the 
warehouse.  
 
Badenhorst, the logis tics manager, testified that he was Minnies’ line manager and that McWill iam had 
informed him of the events. He confirmed that Cupido was the forklift driver. Minnies had not authority  to issue 
invoices or delivery  notes as Yvette or Carmen did this. He questioned Minnies about the incident who replied 
that Cupido admitted his guilt and that he sent Cupido home.  
 
On 31 March Cupido admitted to selling the drum and implicated Minnies by indicating that Minnies wrote the 
invoice/delivery  note. He then called Minnies who explained that he wrote the invoice to show Cupido how it 
should be done. Cupido and Minnies then had a private discussion whils t he called the police. Cupido did not 
want to be charged criminally  and offered to repay the money and resign. At this point Cupido retracted his  
statement that Minnies was involved in the transaction. The police told them to resolve the matter internally .  
 
He then called Judd into the office and Cupido again denied that Minnies had been involved and signed an 
admission of guilt. He allowed Minnies and Cupido to speak privately  because they were close friends and to 
facilitate a speedy resolution of the matter.  
 
During cross-examination the witness s tated that he did not observe Minnies telling Cupido to change his  
statement. I nvoices are normally  computerised and only  at month end does Yvette sometimes issue 
handwritten ones. He had never asked Minnies to issue any invoices. Minnies said the Cupido wanted to know 
how invoices were made out. Cupido implicated Minnies by his handwriting and by claiming that he gave 
Minnies R500.00 from the sale.  
 
In reply  to my questioning the witness stated that Minnies did not have to complete any documentation as part 
of his  duties. Manual delivery  notes/invoices came in booklets from January 2003. Prior to January 2003,  
manual invoices were part of a roll of bound invoices. This invoice came from that roll.  
 
Judd testified that he had known Minnies for 20 years as a friend. He agreed that the minutes were a fair 
reflection of what transpired in the disciplinary hearing where he represented Minnies. They had the 
opportunity  to peruse and challenge Cupido’s  statement during the hearing.  He had challenged Cupido about 
his two statements regarding Minnies, but Cupido was consis tent in his  testimony during the hearing. He had 
also questioned why there were two different handwritings on the invoice. Cupido indicated that his testimony 
in the hearing was the true version and confirmed that Minnies wrote the words “C.O.D” on the invoice. Cupido 
also confirmed that Davids wrote, “paid cash R1000” on the invoice.  
 
Minnies admitted in the hearing that he wrote the invoice, but he could not recall whether Minnies failed to 
explain why Cupido needed the invoice. I t was not established whether Minnies was physically  involved in the 
theft or delivery  of the resin. Cash sales procedures are common knowledge among all staff. He is unable to 
determine whose version is true; Minnies’ or Cupido’s. Similarly  he is unable to confirm whether the charges 
were proven in the disciplinary hearing. The company had presented its ev idence and they challenged it. He 
could not recall i f there was an opportunity  for presenting mitigating c ircumstances. He agreed with the 
sanction.  
 
Minnies testified that he never made an unauthorised sale, nor did he breach procedures or receive cash from 
the customer or Cupido. He confirmed that he was aware of the procedures. Cupido asked him to complete a 
delivery  note and he complied with the request as a training exercise. He used the correct product code for 
resin and obtained the price from Carmen. He admitted that he completed the delivery  note.  
 
McWilliam told him of the sale on the Thursday. McWilliam was not aware that Cupido had taken 1.5 days off 
for a funeral and that he (Minnies) had authorised this on the preceding Tuesday as time off in lieu of overtime 
worked. He denied sending Cupido home to keep him away from the company. He was a close friend of 
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Cupido’s and did not ask him to take the blame. He briefly  v isited Cupido on the Sunday. Minnies also 
admitted to speaking to Cupido alone in the boardroom, but denied that they had discussed Cupido’s  
implication of himself. He only  asked Cupido why he implicated him and Cupido made reference to the invoice.  
He is no longer a friend of Cupido’s. 
 
The minutes are in accurate and he had not been asked for mitigating factors. The chairperson mentioned his  
(Minnies’) body language when he announced the verdic t. No rules or policies were put to him in the hearing.  
He is not aware of the disciplinary code. 
 
Minnies denied that he wrote the words “C.O.D” or “pay cash R1000.00” on the invoice. He pointed out that the 
sale took place on 25 March 2003 and the date on the invoice was 24 March 2003. He saw Cupido very briefly  
on 24 March and both McWilliam and Badenhorst saw Cupido with Davids on 24 March 2003. He had 
explained the issue of the invoice to Reynolds and that he threw it in the dustbin because he was very busy in 
the warehouse on that day. The invoices are kept in Yvette’s office. Cupido accompanied hired drivers to show 
them where the clients’ premises are.  
 
During cross-examination Minnies s tated that he had not been asked about authorising Cupido’s leave. Cupido 
did not complete a leave form and this was to be done when he returned to work. He denied that he told 
Cupido to s tay at home on the Friday. 
 
He reiterated that he made out the invoice because Cupido asked him to and he did not wonder why Cupido 
wanted one for that specific product. He could not explain why he complied with the request although he was a 
senior employee. He conceded that he called Cupido on the Monday and told him that Reynolds was at work 
and that he met with Cupido on the Friday.  
 
Staff training on operational matters like filling drums is part of his duties although Badenhorst was the official 
trainer. He had never been asked to train staff in administration. Everyone had access to the invoices and he 
did not instruct Cupido where to find them. Minnies denied that he needed the correct price to show the 
discount clearly . He did not know that Cupido was going to use the invoice.  
 
He did not give Cupido permission to accompany the delivery  truck and it was coincidental that Cupido went 
with the driver from Advance Polymer that day. He denied hav ing drinks with Cupido on the Wednesday or the 
Thursday. He conceded that he told Cupido that his schedule showed 3 drums of res in for delivery . He had 
approached Cupido as a friend after McWill iam spoke to him. He approached McWilliam in the same spirit to 
let Cupido repay the money and to forget the matter. He does not know why Cupido implicated him, but he still  
offered Cupido help after the allegation. He confirmed that Cupido was consistent in his testimony in the 
disciplinary hearing.  
 
He does not believe that the company is consistent in apply ing discipline. He confirmed that one employee had 
been dismissed for fighting, one for latecoming and two for theft. Another employee, Joshua, had been given a 
final written warning for talking a new bucket and had to return the bucket.  
 
In re-examination Minnies said that there were 3 drums of resin scheduled for delivery  for Quality  Paints. He 
did not suspect that the invoice would be used for theft. The price of the resin was correct at the time of the 
incident.  
 
In reply  to my questions Minnies stated that contract drivers are used during busy periods. Cupido took 
delivery  notes with him when he accompanied the drivers. Cupido gave him a blank invoice. The resin was 
taken from the warehouse that he had been responsible for. It is company policy  that a leave form must be 
completed prior to employees going on leave.  
 
FINAL ARGUMENTS: 
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The union argued that the charges had not been proven in either the disciplinary hearing or the arbitration.  
Minnies was not an accessory to Cupido’s actions. Cupido’s ev idence was conflic ting and no weight should be 
attached to his written s tatement. Mitigation was not asked for or considered. The dismissal was unfair 
because more direct ev idence is needed to establish guilt in cases of theft. The union wanted retrospective 
reinstatement.  
 
The respondent argued that the applicant had been afforded all his rights and that the ev idence points  to his  
guilt. Cupido would not have received a lesser sanction and thus had nothing to gain by implicating the 
applicant. I t is company policy  to dismiss employees found guilty  of theft. The trust relationship had 
irretrievably  broken down and the applicant cannot be reinstated or re-employed. 
 
ANALYSIS OF EVIDENCE AND ARGUMENT 
 
The union claimed that the dismissal was procedurally  unfair because the chairperson was not completely  
impartial. The respondent s tated that a member of a well-known firm of attorneys had been used to conduct 
the hearing and that he only  made a recommendation. Thus the final decis ion was that of the employer. The 
union did not offer any ev idence to show how the chairperson was biased. Although the respondent bears the 
onus of prov ing the fairness of the dismissal (See Section 192(2) of the LRA), I am of the v iew that if bias is  
alleged, the c laimant must adduce some proof of it. A mere allegation of the chairperson not being “objective” 
is not sufficient grounds to render a dismissal unfair. It follows therefore that I find the dismissal to be 
procedurally  fair.  
 
The documentary ev idence presented by the respondent in respect of substantive fairness was Cupido’s  
written s tatement, his typed resignation and the delivery  note cum invoice. Although I believe that Cupido’s  
written s tatement, which formed part of the disciplinary hearing and to which he had testified in that instance,  
was admissible in terms of Section 34 of Part IV of the Civ il Proceedings Evidence Act 25 of 1965, I am 
inclined not to attach much weight to it. This is  in part due to the contradictory  statement contained in his  
resignation, his retraction of the allegation in front of witnesses and his absence as a witness in the arbitration.  
Thus I  am left to draw inferences from the rest of the respondent’s  ev idence which is  circumstantial. It is  
elementary logic that the inferences to be drawn must be consistent with the proven facts as set out in R v  
Blom 1939 AD 188 at 202-203.  
 
It is common cause that the applicant never had any direct dealings with the customer to whom the drum of 
resin was sold. There is no dispute that the sale had occurred. The applicant admitted that he had written the 
invoice that had been used, that he had spoken alone with Cupido prior to Cupido retracting his allegation, that 
he authorised leave for Cupido without following company policy  in respect of leave applications and that he 
had contact with Cupido outs ide the workplace whilst the investigation was in process. The respondent also 
presented uncontested ev idence that the applicant intervened on Cupido’s behalf without being asked to 
investigate the matter, that he had no reason to produce invoices, that the invoice used was not part of the 
standard invoicing system and that he had no authority  to grant leave. It is also common cause that the 
applicant established the correct price for the resin that had been sold and that the resin came from the 
warehouse for which he was responsible.  
 
The applicant’s defense that he made up the invoice to train Cupido rings hollow in the face of his  admission 
that it was not part of his duties and that Cupido handled invoices when he accompanied the contract drivers  
on delivery  routes. One would assume that Cupido would have some idea of how invoices were s tructured 
given his role in those circumstances. Similarly  I find it unlikely  that Cupido would ask the applicant to make up 
an invoice for the specific product if he intended to use it for fraudulent purposes without alerting the applicant 
to it. I  also find it too coincidental that the “training” invoice was made for the very product that had been 
stolen, with the correct price and code and made out to the correct customer.  
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In AA Onderlinge Assuransie Bpk  v  De Beer 1982 2 SA 603 (A) and in Macleod v  Rens 1997 (3) SA 1039 (E),  
it was held that “ a plaintiff who relies on circumstantial evidence does not have to prove that the inference 
which he asks the court to draw is the only reasonable inference: he will discharge his burden of proof if he 
can convince the court that the inference he advocates is  the most readily apparent and acceptable inference 
from a number of inferences”. In civ il proceedings including arbitrations the inference sought need only  be the 
most probable inference if i t is consistent with all the proven facts. I am of the v iew that the cumulative effect of 
all the items of ev idence discussed above is that the applicant was guilty  of the charges on the balance of 
probabili ties.  
 
It follows then that I find the dismissal to be substantively  fair. 
 
AWARD 
 
The application is dismissed without costs.  
 
 
 
 NBCCI panellist:  Stephen Bhana 


