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ARBITRATION 

AWARD 
 

 
 Panellist: L Dreyer  
 Case Reference No.: GPChem827  
 Date of award: 16 April 2005  
 
 

 
 

In the arbitration between: 
 
 
TSAWU  obo Melphin Koni                                                 Union/Employee party 
 

and 
 
Betamark (pty) Ltd  Employer party 
 
 
 
Union/Employee’s representative:  P. Mchwe 
 
 
Union/Employee’s address: P.O. Box 7237 
                                               JOHANNESBURG 
  2001. 
 Telephone: (011) 333 1611    fax: (011) 333 1611 
 
 
 
Employer’s representative:  M. B. Rosenthal 
 
 
Employer’s address: 15a Fountain Road 
 Eastleigh 
 Edenvale, 1609. 
 Telephone: 011 452 3422      faxJ11 609 6872 
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DETAILS OF THE HEARING AND REPRESENTATION 
 
The hearing was held at the Johannesburg offices of the bargaining 
council on Friday 15 April 2005.  The applicant, Mr Melphin Koni, was 
present and represented by Mr Paul Mchwe, union official.  The 
respondent was represented by its director, Mr M.B. Rosenthal.  
 
 
 
ISSUE IN DISPUTE 
 
The issue to be decided in terms of the Labour Relations Act is whether 
the dismissal of the applicant was fair. 
 
 
BACKGROUND TO THE DISPUTE 
 
The applicant was employed as a packer/cleaner in 2001.  He was 
dismissed after a disciplinary enquiry on 9 September 2004 for refusing 
to obey an instruction to clean flow bins.  
 
The respondent is a contract manufacturer.  It manufactures and fills 
products for other companies, for example window cleaner which is then 
put in the client’s own packing.  It is dependent on the inflow of work from 
other sources.   
 
 
SURVEY OF EVIDENCE AND ARGUMENT: 
 
Respondent’s case: 
 
1. The applicant was a troubled employee.  His employment history is 

littered with written warnings following theft of goods, illegal clocking 
and insubordination.  He is difficult to work with and won’t understand 
why his behaviour is a problem.  

2. He signed a contract with the company (copy given to me) as a 
packer/cleaner which was explained to him.  The company’s workers 
are mainly unskilled as that is the nature of the work.  On the day in 
question he was instructed three times to go and clean flow bins but 
refused.  This cleaning is done by means of a high pressure water 
cleaner.  He had always cleaned flow bins and knew how to do it.  His 
manager complained to the director that he flatly refused this time 
round. 
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3. He was informed of a disciplinary hearing to be held the next morning 
and three times at the hearing instructed to clean the flow bins.  He 
refused saying that he was only employed as a packer.  His contract 
was shown to him.  He was requested to change his stance and told 
that if he continued to refuse to clean the flow bins he would be 
dismissed. 

4. He persisted in refused to carry out the instruction and was 
dismissed.  He is of no use to the company if he refuses to do what 
he is paid for.   

5. The dismissal should be upheld.  
 
 
Union’s case: 
 
1. The applicant was employed as a packer.  The union presented a 

payslip to show this.  He had been dismissed on 9 September and the 
disciplinary enquiry took place on the 10th of September.  He was not 
given notice of the enquiry and did not have time to prepare for it.   

2. He was dismissed in retribution for referring another dispute to the 
council earlier in the year. 

3. The union requested compensation for unfair dismissal. 
 

  
ANALYSIS OF EVIDENCE AND ARGUMENT: 
 
From the evidence presented to me (which included copies of previous 
warnings given to him) it appeared that the applicant was indeed a very 
difficult person.  He could not explain to me why he refused to clean the 
flow bins that day.   He only said that he was employed as a packer and 
that this is what his payslip reflected.  He denied ever receiving a 
contract although his signature (the same as the one on the arbitration 
attendance register) appears on it.   
 
An employer is entitled to ask any employ to perform a task outside of 
his job title if the operational circumstances require this, even if this was 
the case in this instance which it was not.  His salary was not reduced by 
him being utilised as a cleaner.  The fact that his payslip may reflect his 
job of that of packer is irrelevant as his contract, setting out the terms 
and conditions of his employment, states that he was a packer/cleaner.  
There appeared to be nothing demeaning in him working as a cleaner 
when requested to do so.  I fail to understand why he put his job in 
jeopardy when he was warned three that he would be dismissed if he 
refused to clean the flow bins. 
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It appeared to me that the respondent displayed extraordinary patience 
with this difficult employee.   It is true that the disciplinary enquiry was not 
the regular kind of enquiry but these were also unusual circumstances.  
Schedule 8 of the Labour Relations Act is a document of guidelines and 
state (in Section 4(4)) that in appropriate circumstances a pre-dismissal 
enquiry can be dispensed with.  
 
If the applicant is unhappy about his dismissal he only has himself to 
blame.  Jobs are scarce and it was in his own interest to assist his 
employer where he could.   In this instance he refused to assist in a task 
that he had done before and persisted to refuse when he was given an 
ultimatum.  I cannot fault the respondent for terminating his employment.     
 
 
 
AWARD: 
 
I find that the dismissal of Mr Melphin Koni was fair in terms of the Labour 
Relations Act.  He is not entitled to compensation.  
 
 
 
Signed and dated at Johannesburg on 16 April 2005 
 
 
 
 
 
  

NBCCI Panellist: L. DREYER 

 


