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DETAILS OF HEARING AND REPRESENTATION 
 
The arbitration hearing was held on the 11th July  2005 at the Council’s offices in Marshalltown. 
 
The employee party , Harry  Malesela Tshokgohle (hereinafter referred to as the applicant) was represented 
himself.  The employer party , Pharma Natura (Pty) Ltd (hereinafter referred to as the respondent) was 
represented by Mr Werner Beneke, an official from the employer’s organization, NEASA. 
 
ISSUE TO BE DECIDED 
 
Whether the applicants’ dismissal for alleged misconduct was substantively  unfair and the appropriate relief i f 
the dismissal was found to be unfair on this ground.  The relief sought was retrospective reinstatement. 
 
BACKGROUND TO THE ISSUE 
 
The applicant was employed by the respondent as an operator by the respondent.  On the 21st January 2005,  
the respondent called him to a disciplinary enquiry  relating to charges of misconduct, that “not following 
company procedure”.  He was found guilty  of the offence and in determining the appropriate sanction the 
respondent considered that they exhausted the progressive discipline route; hence found that dismissal was 
the appropriate sanction. 
 
The applicant believes that his  dismissal was substantively  unfair on the ground that he was not guilty  of the 
allegation.  Believ ing that the termination of his serv ices constituted an unfair dismissal he referred a dispute to 
the Council.  Conciliation failed to resolve the dispute; hence the applicant referred the matter to arbitration. 
 
SURVEY OF EVIDENCE AND ARGUMENT 
 
Summary of respondent’s  evidence and argument 
 
The respondent led the ev idence of 1 witness and, submitted a bundle of documents.   
 
Ms Natalie Fraser Bothma, the Production Pharmacist testified under that one of her job functions is to 
ensure that procedures are followed regarding the completion of documentation accurately  when preparing the 
mixture for tablets. She worked closely  with the applicant who was an operator and signatory  in the 
‘granulation’ department where tablets are manufactured.  The respondent manufactures homeopathic  and 
natural products  from raw materials and follows a 4 Step process in the production of these tablets.  The 
operator follows the 4 step process when mix ing the various ingredients and each step has to be verified by 
the signatory .  Before signing the Signatory  has to check that the correct ingredient in the right quantity  is used 
and that each Step is done correctly  before going onto the next step.   The applicant underwent several 
training sessions regarding the completion of documentation in the manufacturing process.  He underwent 
further training on how to check the raw ingredients and the documentation during the manufacturing process.   
The following training sessions have been recorded:- 
Ø3rd March 2004 – Applicant underwent training regarding the fi lling of the manufacturing documentation.   

On the same day Suzanne went through the documentation used in the manufacturing process and 
reiterated compliance thereof.  

Ø20th July  2004 – Applicant underwent training which informed him that each s tep needed to be fil led in 
accurately  and truthfully  before signing.  The applicant signed that he understood the content of this  
training. 

Ø13th August 2004 –Applicant underwent training on the implications of a signature verify ing that the 
document has been checked.  The applicant signed that he understood the content of the training. 
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Ø18th August 2004, the applicant was trained on the importance of the signature and the verification of the 
yellow labels  in the document to be checked prior to continuing with the next step.  The applicant 
signed that he understood the content of the training. 

In addition to training, the team started every morning with a kick of meeting where employees could ask 
questions and address problems.    

 
At the time of the incident, the Applicant was a Signatory  and was therefore required to check the documents 
that the right amount of raw ingredients was used in the S tep 2, prior to verify ing Step 3.  He was required to 
ensure and verify  that the Operator weighed the correct ingredient to be added into the mixture at S tep 2.   
After the mix ing he was required to further verify  that the Step was followed correctly  and ensuring that labels  
have been stuck on the documentation.  He did not comply with this procedure in that he signed that Step 3 
was correctly  done but this could not be the case as Step 2 was not correctly  done.  According to the 
documentation Step 2 was not fi lled in nor was it signed for; hence Step 2 had not been completed yet the 
Applicant signed that Step 3 was correctly  done.   
 
Bothma further testified that the applicant has a disciplinary track record relating to the same conduct for which 
the Respondent followed progressive discipline. The Applicant’s disciplinary track record is as follows:- 
Ø13th August 2004 – he failed follow procedures in that he did not check when the Operator added 

ingredients in the batch for which he received a Firs t Written Warning. 
Ø8th December 2004 – he signed for something he did not check for which he received Formal 

Counseling. 
Ø21st December 2004 – he did not comply with the Respondent’s procedure in filling out a dev iation form 

for dev iations performed on a product for which he received a Final Written Warning. 
Despite the current final written warning, he committed the same offence on the 21st January 2005 therefore 
the Respondent had no alternatives but to sanction a dismissal. 
 
In v iew of the above, the Respondent argued that the Applicant was guilty  of the offence in that he did not 
fol lowing the procedure relating to the manufacturing process.  He was prev iously  counseled and given 
warnings for the same offence but it did not deter him.  The Respondent was therefore left with no other option 
but to dismiss the Applicant for hav ing transgressed the same rule.  The Respondent further argued that the 
Applicant’s conduct is v iewed in a serious light given the nature of business and the risks involved if something 
went wrong during the manufacturing process. The Respondent could suffer negative financial implications 
and if reported to the Medicine Control Council could face a possible shut down if a problem with the 
manufacturing process is jeopardized.  On the basis, the Respondent contended that the Applicant’s dismissal 
was substantively  fair. 
 
 
Summary of Applicant’s Evidence and Argument 
 
Mr Harry Tshokgohla testified that when doing Step 2, he called the Superv isor to check the document as he 
did not understand the terminology ‘Triturate”.  The Superv isor checked the document and found that Step 2 
was not done and said that he would fi ll in a dev iation form.  The Superv isor discovered that they were unable 
to do Step 2 and filled the dev iation form and requested that they continue with Step 3.  They did Step 3 and 4 
and the Superv isor signed.  Step 2 was therefore never done upon the instruction of the S uperv isor; hence he 
is not guilty  of not following the procedure. 
 
Given the above, the applicant contended that his dismissal was substantively  unfair and prayed for the relief 
of retrospective reinstatement.  
 
ANALYSIS OF EVIDENCE AND ARGUMENT 
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The Commissioner is required to dec ide, on the balance of probabili ties, whether the dismissal of Mr 
Tshokgohla was substantively  unfair and the relief, if the dismissal is found to be unfair on this ground and 
prov ide brief reasons for the relevant findings.   
 
In determining the substantive fairness of the dismissal I have given due consideration to the LRA - the Code 
of Good Practice:  Dismissal in Schedule 8, Article 7 that a person considering the fairness of a dismissal for 
misconduct must consider the following: 
 

(a) Whether or not the employee breached a rule or standard regulating conduct in, or of relevance to 
the workplace; and 

(b) If a rule or s tandard was breached, whether or not:- 
(i) the rule was a valid or reasonable rule or standard; 
(ii) the employee was aware, or could reasonably  be expected to have been aware of the 

rule or standard; 
(iii) the rule or s tandard has been consis tently  applied by the employer; and 
(iv ) dismissal was an appropriate sanction for the breach of the rule or standard. 

 
Insofar as the above prov ision of the law is concerned the only  issues for determination is whether or not the 
Applicant breached the rule by not following company procedure in respect to the manufacturing document 
and the appropriateness of the sanction.  
 
The applicant’s case rests on the premise that he is not guilty  of the offence on the bas is that he complied with 
his Superv isor’s instruction to omit Step 2 and continue with Step 3. The Respondent ev idence indicated that it 
would be mandatory for an employee to obtain Management’s authorization when deviating from the normal 
process.  The employee would firs t fill out a Deviation Form and firs t obtain Management’s authorization prior 
to the dev iation.  During cross-examination the Applicant indicated that he did not fill  out a dev iation form 
because his Superv isor undertook to fill out one and therefore not understand why one did not ex ist for the 
said production.  It is common cause that Management’s authorization was not obtained for the dev iation by 
v irtue that the Applicant did not fil l out the dev iation nor did the Superv isor fill one.  Even if the Applicant’s  
argument is that the Superv isor said he would fil l the dev iation form, he was required to obtain Management’s  
authorization for the dev iation before omitting Step 2 and continuing with Step 3.  It is therefore apparent that 
the Applicant continued with the dev iation process without obtaining Management’s authorization to do so.  It 
is common cause that the Applicant received training regarding the procedures to be followed when filling out 
documentation during the manufacturing process.  Furthermore, he received training regarding the signing of 
the document and further testified that he understood the implications of his signature on the document; hence 
understood the implications of his actions.   
 
The Respondent’s ev idence indicated that the Applicant did not disclose the omission of the Step 2 process to 
Management and this was only  detected when the Operator noticed that there were too many granules in the 
mix which resulted in Natalie checking the documentation whereupon she discovered the discrepancy. 
 
In v iew of the above, I find the Respondent’s  ev idence persuasive that the Applicant breached the rule in that 
he failed to comply with an instruction relating to the manufacturing process of mix ing ingredients for the 
production of tablets. 
 
In determining the appropriateness of the sanction, I have given due consideration Item 2 (5) of the Code of 
Good Practice which reinforces the v iew adopted by the Labour Court that dismissal should be reserved only  
for the gravest of infractions, and should be an action of last resort.  I t is common cause that the Respondent 
adopted this  approach in those alternative sanctions to dismissal were imposed for the similar transgression.  
The Respondent indicated that non-compliance to this rule could have adverse effects in that they could 
experience financial losses and also face the risk of being shut down by the Medic ine Council. In v iew of this  
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and the Applicant’s disciplinary track record, I find that dismissal was the appropriate sanction in the 
circumstances.   
 
Given the above, I find on a balance of probabili ties the applicants’ dismissal to be substantively  fair. 
 
AWARD 
 
The dismissal of Mr Harry  Tshokgohla  is upheld and consequently  no award is made in his favour. 
 
____________________________________ 
CCMA Commissioner: Loraine Johnston 
     Sector: Chemical 


