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__________________________________________________________________________ 

 
ARBITRATION AWARD 

__________________________________________________________________________ 
 

DETAILS OF HEARING AND REPRESENTATION 
 
The arbitration hearing was set down on the 26TH of October 2005, at 09h00 in the 
Chamber of Mines Building, 5 Hollard Street, Marshalltown. Both parties were 
represented by Legal Representatives. 
 
OPENING STATEMENTS 
 
RESPONDENT 
 
The Respondent’s representative stated that the Applicant was dismissed for 
misconduct on the 8th of March 2005. 
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In terms of the Respondent’s disciplinary Code and Procedure the Applicant was 
deemed to having been on sick leave. 
 
The Applicant was however found at a bottle store whilst on sick leave, and two 
witnesses would be called to affirm this. 
 
APPLICANT 
 
The Applicant’s representative stated that the Applicant was challenging both 
procedural and substantive fairness, and was employed by the Respondent on the 
23rd of March 1992.  At the time of the Applicant’s dismissal on the 8th of March 2005, 
he earned a salary of R14 777.00 per month, and had 13 years service with the 
Respondent. 
 
The Applicant was booked off sick, by a medical practitioner from the 24th of January 
2005, up to the 18th of February 2005. 
 
The Applicant was booked off due to major stress and depression, which was work 
related. 
 
Prior to being booked off the Applicant submitted five grievances to the Respondent 
which were not dealt with. 
 
The Applicant was found on the day in question at his wife’s bottle store where he 
met a fellow employee. 
 
Whilst booked off the Applicant received a notification of suspension and a notification 
to attend a disciplinary hearing on the 9th of February 2005. 
 
The outcome of the disciplinary hearing, which the Applicant attended was his 
dismissal. 
 
He was challenging procedural fairness on the grounds that he received a notice of 
suspension, as well as a notice to attend a disciplinary hearing whilst he was booked 
off sick. 
 
The Applicant was requesting a cost order against the Respondent. 
 
ANNALISES OF EVIDENCE AND ARGUMENT 
 
RESPONDENT 
 
FIRST WITNESS 
 
The Respondent’s first witness, Mark van der Riet, testified under oath as follows: 
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The Respondent employed him as a Operations Director. 
 
The Applicant reported to a Manager who reported to him.  The said Manager resigned 
in May 2005. 
 
He was familiar with the Applicant’s dismissal, which emanated from a disciplinary 
hearing which was held at which he testified. 
 
On the morning of the 4th of February 2005, he wished to make contact with the 
Applicant to discuss some four to five grievances that the Applicant had lodged. 
 
He tried to make contact with the Applicant on his cell phone.  This was not successful 
and he decided to visit the Applicant’s wife at her bottle store in order to obtain contact 
details of the Applicant. 
 
When he arrived at the bottle store the Applicant’s car was standing outside, and he was 
standing behind the counter. 
 
The Applicant disappeared when he saw him. 
 
He went into the bottle store and found the Applicant’s wife and another fellow employee 
of the Respondent in the bottle store.  At that point in time the other fellow employee 
was on annual leave. 
 
The Applicant appeared from the back of the store, and agreed to discuss the 
grievances that were lodged by himself in the office.  He thereafter left and returned to 
the plant. 
 
Bundle A page 1 was a sick note booking the Applicant off from work, from the 24th of 
January 2005, up to the 18th of February 2005. 
 
The Applicant committed gross dishonesty in that he was booked off sick, should have 
been at home, but was visiting in his wife’s bottle store.  The Applicant looked well on 
the day in question. 
 
The Applicant incurred problems with his Line Manager, one “Moodley”. 
 
The Applicant was employed in a key position in that he was the Sheq co-ordinator, 
which demanded high safety standards, and the Applicant was responsible for all 
aspects of safety. 
 
The Applicant was also in a position of a high level of trust. 
 
 
CROSS –EXAMINATION 
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The Respondent’s first witness testified further under oath as follows: 
 
He went to the Applicant’s wifes bottle store, the reason being that he wished to make 
contact with the Applicant, and to obtain his contact details from his wife. 
 
On the day in question the Applicant was working behind the counter, or this seemed to 
be the case. 
 
On the day in question he did not confront the Applicant, the reason being that he was 
not part of the investigation. 
 
The Applicant should have been at home, convalescing and not have been at his wife’s 
bottle store. 
 
There previously was a robbery at the said bottle store, and being there could have 
caused further stress to the Applicant. 
 
One or two of the Applicant’s grievances were of a serious nature.  The Applicant was 
however dismissed before he had the opportunity to deal with the grievances. 
 
He would not have been happy under the circumstances, if he was in the Applicant’s 
shoes. 
 
In terms of the Respondent’s Disciplinary Code and Procedure, a Senior Manager 
should deal with the grievance, within three days of its having been lodged. 
 
At the time of the Applicant’s suspension he was not at work, but was on sick leave. 
 
He was aware of the fact that the Applicant had a problem with his direct Supervisor one 
“Moodley”, the issue was the Applicant’s work performance. 
 
He presumed that the Applicant saw him on the day in question, when he parked his car 
outside the bottle store. 
 
The Applicant made eye contact with him, and the fellow employee was standing with 
his back to him. 
 
On the day in question he spoke to the Applicant’s wife in order to establish the 
Applicant’s details from her. 
 
He was of the view that the Applicant knew that he was doing wrong. 
 
He had a general discussion pertaining to the Applicant’s grievances with him on the 
day in question. 
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RE-EXAMINATION 
 
A Senior Manager was normally required to deal with a grievance within three days of its 
having been lodged. 
 
The decision to terminate the Applicant’s services was not his.  The Applicant was 
dismissed by the Chairperson of the disciplinary hearing. 
 
SECOND WITNESS 
 
The Respondent’s second witness, Errol Gardiner, testified under oath as follows: 
 
The Respondent employed him as a Manager Benefit Funds. 
 
Over the past fifteen years he had chaired various disciplinary hearings and so did he 
chair the disciplinary hearing of the Applicant. 
 
During the disciplinary hearing he ensured that procedural and substantive fairness 
were adhered to. 
 
The charges were clearly set out and the Applicant was given sufficient time to prepare 
for the hearing. 
 
The Applicant was booked off on sick leave, but was found by the Respondent’s first 
witness in his wife’s bottle store. 
 
The Respondent led two witnesses at the disciplinary hearing, and the Applicant was 
given the opportunity to cross-examine these witnesses. 
 
He was aware that the Applicant had handed in a medical certificate indicating that he 
suffered from severe depression, and he should have been at home and not meeting a 
friend at the bottle store. 
 
He found the Applicant guilty of the charges brought against him, and gave due 
consideration to the evidence before him. 
 
Dismissal was an appropriate sanction. 
 
The Applicant should have been at home or a place of rest. 
 
He was aware of the break down in the relationship between the Applicant and his 
Manager. 
 
The Applicant lodged an appeal against his dismissal.  The Applicant’s dismissal was 
upheld. 
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The Applicant made himself guilty of gross misconduct. 
 
The Applicant’s dismissal was procedurally and substantively fair. 
 
CROSS – EXAMINATION 
 
The Respondent’s second witness testified further under oath as follows: 
 
He had chaired disciplinary hearings for some fifteen years, and he did his job properly. 
 
He took the fact that the Applicant was suffering from major depression into account. 
 
His decision was a reasonable one. 
 
The Applicant should have been at home and not at the bottle store. 
 
It was possible that the Applicant’s doctor told him that it was not necessary for him to 
stay at home. 
 
He understood that the Applicant’s job of some thirteen years was at stake, but he still 
felt that his decision was a reasonable one. 
 
He did not see the relationship between the Applicant and his Manager ever been 
restored. 
 
There was one occasion when he was booked off sick when he went to a chemist for 
medication, it was wrong of him to have left home. 
 
If on that occasion he had been dismissed he would have been unhappy. 
 
He did not take the Applicant’s previous misconduct into account when making his 
decision. 
 
RE-EXAMINATION 
 
Even if he had previously been to a chemist whilst being off sick he still would take the 
same decision to dismiss the Applicant. 
 
APPLICANT 
 
The Applicant testified under oath as follows: 
 
The Respondent employed him in March 1992, as a Senior Process Controller, at the 
time of his dismissal on the 8th of March 2005, he earned a salary of R14 777.00 per 
month. 
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While he was on sick leave he received a notification of suspension, and a notification to 
attend a disciplinary hearing. 
 
This caused further stress and emotionally upset him. 
 
The Respondent was aware of the fact that he was booked off for major depression and 
was under psychiatric management. 
 
At the time when the doctor booked him off, the doctor told him not to stay at home and 
ponder. 
 
He informed the chairman of the disciplinary hearing of this. 
 
On the 4th of February 2005, he received a telephone call from his wife, who was at her 
bottle store, and told a colleague of his was at the bottle store and would like to see him. 
 
He got into his car went to the bottle store and parked in front of the bottle store. 
 
He spoke to the colleague and offered him a beer. 
 
He moved behind the counter and subsequently went to the back of the store in order to 
go to the toilet. 
 
His wife informed him that the Respondent’s first witness was there, approximately 5 
minutes later he went back, to the front of the bottle store, and he and the Respondent’s 
first witness went into the office and had a discussion. 
 
At no stage did the Respondent’s first witness confront him about being sick, or made 
him aware of any wrongdoing. 
 
He did not take part in any dishonest behaviour and was still unemployed, despite trying 
to find another job. 
 
The bottle store belonged to his wife, he only assisted there from time to time. 
 
His dismissal had a huge impact on him. 
 
 
CROSS EXAMINATION 
 
The Applicant testified further under oath as follows: 
 
The five grievances that he lodged were at no stage ever dealt with. 
 
He was of the view that his dismissal was a fabrication as a result of the relationship 
with his Manager. 
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During the period that he was booked off sick he did spent most of his time at home, 
relaxing, and amongst other things watching TV. 
 
The bottle store belongs to his wife, but they were married in community of property.  
Indirectly he had an interest in the bottle store. 
 
He occasionally assisted her in the bottle store. 
 
At times he would take his wife to work and at times pick her up after work. 
 
The bottle store was some 3.3km from their home. 
 
The notification to attend a disciplinary hearing while he was booked off sick caused 
severe stress to him. 
 
The doctor did not say that he cannot drive. 
 
He was of the view that the Respondent wanted to get rid of him. 
 
The chairman of the disciplinary hearing did not apply his mind, in reaching the decision 
that he did. 
 
He lodged all five grievances simultaneously, and no attention was given to them at all. 
 
Two grievances were of a serious nature. 
 
He had sufficient time to prepare for the disciplinary hearing, was given the opportunity 
to state his case, and was given the outcome in writing. 
 
He did not raise the grievances with his Manager the reason being that he was 
unapproachable. 
 
RE-EXAMINATION 
 
He lodged his grievances with his Line Manager.  No attention was given to them at all. 
The reason to dismiss him was an unfair one, and it was also unfair to suspend him and 
give him a notice of a disciplinary hearing whilst he was booked off sick. 
 
 
ARGUMENT 
 
RESPONDENT 
 
I am not persuaded by the Respondent’s argument that: 
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• It is submitted that Van der Riet and Gardiner were credible witnesses and that 
they were able to withstand cross-examination. 

 
• The applicant initially maintained that he did not own the bottle store but later 

under cross examination did in fact state that he was part owner. 
• It is respectfully submitted that whilst the respondent’s witnesses are indeed not 

medical practitioners and are therefore unable to comment on the applicant’s 
state of health, it is however reasonable to expect them to make an opinion 
based on common sense and reasonableness. 
 

Legislation and case law: 
 

• The Respondent refers to Schedule 8 of the Act and in particular, items 3(4), 
3(5) and 3(6).  Item 3(4) reads as follows:  “Generally it is not appropriate to 
dismiss an employee for a first offence, except if the misconduct is serious and of 
such gravity that it makes a continued employment relationship intolerable.”  Item 
3(5) reads as follows:    “When deciding on whether or not to impose the penalty 
of dismissal, the employer should in addition to the gravity of the misconduct 
consider factors such as the employee’s circumstances, the nature of the job and 
circumstances of the infringement itself.  ”It is accordingly submitted that the 
misconduct of the Applicant was of such serious gravity and, with due 
consideration to the position he occupied, dismissal was indeed an appropriate 
sanction. 

 
• It is therefore submitted that the Applicants conduct was of a serious nature and 

that dismissal was an appropriate sanction as he did, by virtue of his conduct, 
render the employment relationship intolerable. 

 
• It is furthermore submitted that the relationship of trust has broken down and the 

Applicant has, by conduct, rendered the employment relationship intolerable. 
 

• It is further submitted, in the circumstances, that the Applicants dismissal is 
substantively fair. 

 
• Item 7 of the said Schedule also states that the employer needs to consider 

whether or not the rule was a reasonable one. It is respectfully submitted that the 
applicant was dishonest and that notwithstanding his argument that he was ‘not 
well’, on a balance of probabilities he should not have been at his place of 
Business. In this regard, it is submitted that the applicant does in fact have a very 
real interest in respect of the running, operation and business of the said bottle 
store is concerned. It is therefore submitted that, based on a balance of 
probabilities, he was in fact working at the bottle store when in fact he claimed to 
have been ill. It is therefore submitted that the applicant was grossly dishonest. In 
this regard the Respondent submits that if the applicant was too ill to attend work, 
he ought to have also been too ill to attend the bottle store.  Under cross – 
examination, the applicant stated that he did not spend time at the bottle whilst 
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on sick leave other than transporting his wife to and from the bottle store and on 
the day in question. The Respondents respectfully submits that the applicant is 
not being entirely truthful in this regard. 

 
• Item 7 also states that the employee must be reasonably expected to be aware 

of the said rule. In this regard, it is respectfully submitted that the Applicant was 
fully conversant with the Respondents’ policies and procedure or at least be 
deemed to have been fully conversant of the said policies and procedures. 

 
• In the Labour Appeal Court case of Anglo American Farms t/a Boschendal  

Restaurant v Komjwayo (1992) 13 ILJ 573 (LAC), the Court held that the true 
test was whether the employees action “ had the effect of rendering the 
employment relationship of employer and employee intolerable”  Grogan in his 
book mentioned hereunder, at page 136, states that the CCMA has generally 
followed this approach and accordingly refers to the authority of Standard Bank 
of South Africa Ltd. v CCMA and others (1998) 6 BLLR 622 (LC). 

 
The above case law is absolutely relevant however I am not persuaded that the 
Applicant’s action had the effect of rendering the employment relationship of 
employer and employee intolerable. 

 
• It is submitted that the fact that the Applicant was issued with a Notice to attend a 

hearing whilst he was on sick leave is not wholly material in that the actual 
hearing took place when in fact the applicant returned from sick leave. It is further 
submitted that the respondent does in fact have the prerogative to institute 
disciplinary action in the event that there is a potential misconduct.  In this regard 
it is respectfully submitted that the Applicant’s claim that this matter was frivolous 
and vexatious holds no matter and, in the circumstances, with respect, the 
applicant’s prayer for costs in this matter is frivolous and vexatious. 

 
Balance of Probabilities 
 
Professor John Grogan in his book entitled “Workplace Law” states the following:  “ 
Unlike the criminal Courts, an employer need not be satisfied beyond reasonable doubt 
that the employee committed the offence in question. The Civil Law test on a balance of 
probabilities suffices and, it is submitted, will also suffice in arbitration hearings before 
the CCMA”. 
 
In the Industrial Court case of MOAHLODI V EAST RAND GOLD AND URANIUM 
COMPANY LTD (1988) 9 ILJ 597 (IC) the then Industrial Court formulated the test as 
follows: “ An employer may not be satisfied beyond reasonable doubt that an employee 
has committed an offence. The test to be applied is whether the employer had 
reasonable grounds for believing that the employee has committed the offence. It is 
sufficient if, after making his own investigations, he arrives at a decision on a balance of 
probabilities, that the offence was committed by the employee provided he affords the 
employee a fair opportunity of stating his story in refutation of the charge” 
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Hoffman and Zeffert in their book entitled “ The South African Law of Evidence”, 4th 
edition, state that the best evidence rule is vital to the test on a balance of probabilities. 
In simple terms, the best evidence rule means that the person who is tasked to consider 
the matter must determine, based on the evidence presented, whether or not it is 
probable that the employee committed the offence charged. This suggests that the 
evidence has to be solid, even if circumstantial and even if there is some reasonable 
doubt that the employee might not have committed the offence. 
 
Although the above cited case law is relevant I am not persuaded that: 
 
That the Chairperson of the Disciplinary Hearing, namely, Gardiner, was correct in the 
manner in which he paid regard to issue of the onus of proof on a balance of 
probabilities. 

 
In the light of the above, it is submitted that the Respondent has satisfied it’s burden of 
proving, on a balance of probabilities, that the Applicant did in fact commit serious 
conduct as per the charges and that dismissal is an appropriate sanction.  It is submitted 
that the Applicant’s request for compensation, in the circumstances, is highly 
inappropriate. 
 
In the circumstances, the Respondent submits that the dismissal of the applicant from 
the employ of the Respondent was both substantively and procedurally fair and 
accordingly prays that the Council upholds the said dismissal with no order as to costs. 
 
 
APPLICANT 
 
I am persuaded by the Applicant’s argument that: 
 
This is a matter, referred in terms of Section 186 (1) (a) of Act 66 of 1995.  
 
The issue to be decided is whether the dismissal of the Applicant was both 
substantively and procedurally fair.  
 
Before the Applicant was suspended and charged he submitted five serious 
grievances to the Employer. The Applicant testified that he felt there was a conspiracy 
against him. 
 
It is clear from the testimonies of witnesses and documentary evidence that the 
Applicant received his notice of suspension and notice of the disciplinary hearing 
shortly after he submitted the grievances, whilst he was on sick leave.     
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Mr. Van der Riet (“Van der Riet”) testified on behalf of the Respondent that he did 
receive the grievances and that they were serious. He further testified that although 
these grievances were submitted prior to the incident leading to the disciplinary 
hearing, he failed to deal with the said grievances. Van der Riet testified that he would 
have dealt with the grievances as per his undertaking towards the Applicant but due 
to the disciplinary hearing which followed he did not do so. Under cross examination 
he admitted that despite the disciplinary hearing he did not make any effort in dealing 
with the grievance. Van der Riet further agreed that he failed to follow the 
Respondent’s standard company policy pertaining the handling of grievances and the 
only reason he could give was due to the hearing which was pertaining an incident 
occurring after the grievances were submitted. 
 
The Applicant was charged and found guilty of Gross dishonesty in that whilst he was 
on sick leave he was found to be at a liquor store with others. 

 
The Applicant testified that he was off sick for major depression (work related) and 
being under psychiatric management. He reiterated that he testified in the disciplinary 
hearing that the doctor recommended that he should not stay at home all the time but 
should get out from time to time. Nor this aforementioned statement nor the doctor’s 
note was contested. 
 
Mr. Gardiner (“Gardiner”) testified that he was the chairperson at the disciplinary 
hearing. Gardiner testified that he accepted the doctor’s note despite the statement in 
the charge sheet that the contention of the Applicant’s sick leave was in dispute. 
Gardiner confirms therefore that there was no testimony in the hearing pertaining an 
investigation about the aforementioned contention of the Applicant’s sick leave. 

 
Seeing that the doctor’s note was accepted, no investigation pertaining the contention 
of the Applicant’s sick leave together with the statement in the hearing by the 
Applicant that the doctor recommended that he does not stay at home all the time, 
Gardiner was asked under cross examination what could possibly be the basis of 
finding fault in the conduct of the Applicant leading to his dismissal. To this Gardiner 
testified that the only basis of his finding was that in his opinion the Applicant should 
have stayed at home, this despite the accepted doctor’s note and testimony of the 
Applicant that the doctor recommended that he leaves his home from time to time.  
 
Despite the above Gardiner testified that he was on sick leave before and left his 
home. He conceded that if he was charged for the same offence following him leaving 
his home, he would not have been happy about it. 
 
In the instance the Respondent’s case (in the arbitration proceedings) was not 
substantiated with evidence that the Applicant was grossly dishonest. He was on sick 
leave, followed the doctors orders and no evidence to the contrary exists. 
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It is therefore submitted that the Respondent did not prove on the balance of 
probabilities that the Applicant’s dismissal was both substantively and procedurally 
fair. It cannot possibly be fair to suspend and charge an employee during a time when 
the employee is booked off sick for major depression which is work related. It could 
further not be fair to institute the aforesaid whilst there is five serious grievance 
pending of which one was against the initiator of the disciplinary hearing and 
dismissing the Applicant without having any regard to the said grievance. 
 
No fair reason exists justifying the Applicants dismissal. The Applicant was booked off 
sick, followed the doctors orders in leaving his house on 4 February 2005. In the 
absence of any evidence to the contrary, Gardiner in his opinion (not being a medical 
doctor) thought that despite the aforesaid, the Applicant should have stayed at home. 
For this the Applicant was dismissed after 13 years of service to the Respondent. 
Gardiner further testified that he took into consideration a final written warning on the 
Applicant’s file without having looked into what the warning was for.  
 

 
AWARD 
 
From the evidence before me, and based on a balance of probabilities, I find the 
Applicant’s dismissal to be procedurally and substantively unfair. 

 
• The Respondent (Afrox Limited) is ordered to pay the Applicant (A P buys) in 

the amount of R132 993.00 representing 9 months salary at R14 777.00 per 
month. 

• This order is to be complied with, within 14 days of this award being received 
by the Respondent but not later than the 14th of December 2005. 

• The Respondent is ordered to pay the Applicant’s costs on an Attorney client 
basis, after a bill of costs has been taxed. 

                                                               

 
 
                                                               RODNEY FITZCHARLES  . 
       NBCCI PANELIST 
       DATE : 5 November   2005 .  
    
  


