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 DETAILS OF HEARING AND REPRESENTATION 
 
This is an arbitration award in the matter between GIWUSA on behalf 
of Mr Chabalala, the Applicant, and Truimph Safety Glass 

Manufacturers, the Respondent. The hearing took place on 29 

October 2004, 13 May 2005 and 26 June 205 at Chamber of Mines in 
Johannesburg. Whereas the Applicant was represented by Mr Andile 
Nyembezi, the union officer, the Respondent was represented by Mr 

J. De Wet, the HR Manager. 
  
ISSUES IN DISPUTE 

 
To determine if the Applicant’s dismissal was both procedurally and  
substantively unfair. 

 
BACKGROUND OF THE CASE  
 

The Applicant was dismissed by the Respondent on 07 July 2004. 
Applicant started to work for the Respondent on 20 October 1997. He 
was employed as a glass cutter. At the time of the dismissal he was 

earning R494.28 per week. The Applicant was charged and 
dismissed for insubordination, threatening Abel Malatjie and by 
ignoring company procedure by not reporting a serious grievance. 

The Applicant challenged both the procedural and substantive 

fairness of the dismissal. 
 



Parties agreed to submit written arguments on before 11 July 2005. 

They however later requested that they be given more time for the 
closing arguments. The union’s request was made telephonically and 
Respondent’s was in writing. A letter was finally written to parties 

informing them that the award would be issued without their 

arguments if they fail to submit the closing arguments on 09 
September 2005. At the time of writing this award I was not in 
possession of argument from either side. 

  
SURVEY OF EVIDENCE AND ARGUMENT 
 

FOR THE RESPONDENT 
 
Mr Hay, the managing director, testified that he was informed by the  

supervisor, Abel Malatjie, on 04 December 2004 that the Applicant 
was refusing to execute the job he was instructed to do. The witness 
indicated that later during the day he called the two to discuss the 

matter. The witness said he explained to them the importance of 
attending to urgent matters. He further said to them that he 
understood that they were all stressed up by their work but they had 

to finish their work nonetheless. The witness said Abel indicated to 
him that every time he gave the Applicant work to do the Applicant 
would threaten him unless the supervisor, Wilson, is present the 

Applicant would not take the instruction. The witness said he told the 

Applicant that he should be tolerant and stop threatening people. The 
witness said he informed the two that he would sort out the matter 

later. That was on 04 December 2004. The following day, 05 



December 2004, the Applicant arrived late at work. The witness said 

at that stage he contacted Mr De Wet informing him that an 
independent inquiry is needed to address the issue of the Applicant 
and Abel. That was on Friday.  

 

The witness said the following Monday or Tuesday (not sure of exact 
day) the police came to the company to arrest Abel. The witness said 
he realized later that the reason the Applicant arrived late at work is 

that he passed the police station before coming to work. The witness 
said further that he was not aware that the Applicant was threatened 
by Abel. The police officer who attended the matter realized that there 

was a previous case reported at the police by Abel against the 
Applicant accusing the Applicant of threatening to shoot him. The 
police officer said to the two that should anything happened to either 

one, the other would be held responsible.  
 
The witness said owing to this developments he said to Mr De Wet 

that he had to do the investigations as a matter of urgency. The 
witness said he informed the two that before the end of the week Mr 
De Wet who do not know either of them would call them to a meeting 

but the meeting would not lead to a disciplinary case. One Molawa 
came and talked to Abel but the Applicant refused to talk to him 
saying he needs a lawyer. The witness said he called the 

shopsteward to explain to the Applicant the purpose of the exercise. 

Later on the witness said he learnt that the Applicant left alleging that 
he was not well. The witness said the Applicant never reported to him 

that he was ill. Due to the non-co-operation of the Applicant and the 



information gathered it was decided that the Applicant be charged. 

The witness said it was not for the first time for the Applicant to 
threaten Abel. About the previous case it was the witness who 
advised Abel to report the matter to the police. The witness denied 

that the company ever intended to victimize the Applicant. The 

witness said the Applicant never reported the alleged threat by Abel 
and that he should have done so. The witness said he knew for a fact 
that the Applicant owns a gun but he does not know if Abel also owns 

one. 
 
During cross-examination the witness confirmed that the Applicant 

was a shopsteward. Asked whether he advised the union before 
instituting investigations the witness said he did not. Asked whether 
there was ever a complaint lodged against Abel the witness said it 

was after a union member was taken to disciplinary hearing. It was 
put to the witness lot of complaints were made against Abel but the 
employer decided to do nothing about them but the witness denied 

receiving those complaints. Asked why the Applicant was charged 
with the third charge the witness said he believe the Applicant could 
have reported the matter to management before going to SAPS. It 

was put to the witness that he prevented police to arrest Abel but the 
witness denied that. It was put to the witness that the Applicant 
reported the matter of Abel to him and that the witness said Abel was 

under stress but the witness said the Applicant did not report the 

incident. 
 



Asked during questions of clarity about the instructions allegedly 

given to the Applicant the witness said Abel instructed the Applicant 
to carry out an urgent order. The instructions were given on 04 
December. Asked if the instruction was carried out the witness said 

the job was finally done 

 
Mr Wilson Manamela, the supervisor, testified that he knew the 
Applicant for about 8-9 years. He indicated that the Applicant would 

argue if given an urgent job to do. The witness said they had a 
problem at work involving the Applicant and Abel. The witness 
indicated that while at work he saw the Applicant and Abel  involved 

in  an argument. He went to them and asked Abel what was wrong. 
Abel said to him that he wanted the Applicant to do an urgent job but 
the Applicant was refusing. The witness said he requested Abel to go 

while he remained with the Applicant. In the absence of Abel the 
Applicant agreed to do the work. The witness testified further and 
said a while later Abel came to him saying he gave the Applicant 

another urgent job to do but the Applicant said to him that he would 
do the job but he would like Abel to wait for him outside working 
premises after knock off. The witness said he reported the matter to 

Mr Hay. Mr Hay called the witness, Abel and the Applicant to his 
office where he asked the Applicant what was wrong. The Applicant 
said Abel does not talk to him nicely. Mr Hay said we must try to work 

together. He said he understood that it was towards year end and 

people are working under stress. He said we should go back to work 
as everybody was now happy.  

 



The witness said although he could not hear what the Applicant and 

Abel were arguing about he could however see that there was 
something wrong between them. The gestures they made showed 
that they were angry. The witness said the Applicant never 

complained to him that Abel threatened him. Abel however did 

complain about the Applicant’s threat.  Asked whether he had 
problems with the Applicant the witness said it was seven years ago 
when Applicant was refusing instructions. He indicated that this 

incident was reported. Asked if knew employees called David and 
Super the witness responded in the affirmative and indicated further 
that Super was working with the Applicant and that David was not a 

radius cutter. It was put to the witness that Abel had an option of 
approaching another radius cutter for help but because of the 
vendetta the two (Abel and witness) have against the Applicant they 

went to the Applicant. The witness denied having a vendetta against 
the Applicant. 
 

Asked when did Mr Hay call them to a meeting the witness said it was 
about 11’Oclock. It was put to the witness that Mr Hay said it was 
about 16h00. The witness however maintained that it was in the 

morning. Asked if he was aware of complaints by other employees 
against Abel the witness said he was not aware of them. Asked if he 
did not know of the incident where Abel threatened to dismiss one 

Anna, the witness said he was not aware of that. Asked if he was 

aware of the incident where Abel chased one Moses with a knife the 
witness said  he did not remember it. 

 



Mr Abel Malatjie, the assistant supervisor, testified that he got 

instructions from the office to attend to an urgent job. He said he 
requested the Applicant to stop what he was doing and to attend to 
this urgent job. The witness said he showed the Applicant what had 

to be done. The witness said the Applicant refused and said that what 

he was doing was also urgent. The witness said the Applicant 
became angry when he was trying to show him that this job has to be 
given preference. The witness said the supervisor saw them arguing 

and he approached them. The supervisor requested the witness to go 
since he would remain talking to the Applicant. The witness said the 
Applicant finally did what was requested in his absence.  

 
The witness said there arose another urgent job to be done. The 
witness gave the work to cutters to attend and to give same to the 

Applicant for him to also attend. The witness indicated that he 
realized afterwards that the work was still with cutters. Asking cutters 
why the work was still with them the witness said cutters informed 

him that the Applicant refused to do the job. The witness said he took 
the work personally to the Applicant. The witness said the Applicant 
then informed him that he should not come close to him and to leave 

him alone otherwise he would kill him. The witness said the Applicant 
said to him that after knock off he should wait for him outside work 
premises as he wanted to show him what he is made of. The witness 

said he felt endangered. The witness said it was on Wednesday 

when the Applicant threatened him. On Friday the police came to 
arrest him at work as it was alleged that he threatened the Applicant 

by a gun. The witness said he told the police that it was the Applicant 



who threatened to kill him with a firearm. The witness said that Friday 

he did not get into the taxi the Applicant boarded. On his way to the 
taxi rank the Applicant fought with another person the Applicant 
accused of picking up on him.  

 

The witness further testified and said on Saturday the Applicant 
waited for him at the route to his way to work. The witness said when 
he saw the Applicant coming to his direction he changed the route 

and ran to work. Upon his arrival at work he reported the matter to the 
managing director who advised him to call the police. The police 
however said as they would come if the Applicant had done  

something on him. 
 
The witness testified further and said the Applicant was radius cutter 

specialist. He said whereas other cutters cut glasses in blocks the 
Applicant cuts according to templates or radius. Other cutters will 
take their work to the Applicant after they cut blocks. 

 
The witness said when the Applicant pointed a plier at him when he 
gave him the first instructions the Applicant hence the supervisor 

notices that there was a problem. The witness said he did not take 
the Applicant’s threats lightly as he knew that the Applicant was 
owning a firearm. The witness said he had a good relationship with 

the Applicant. Things began to change when the witness terminated 

his membership of the union. Things changed to worse when the 
witness was appointed an assistant supervisor. The Applicant was a 

shopsteward. The witness said he respected the Applicant and took 



him as his father. The witness said he does not remember being 

involved in altercations with the Applicant or any person in 1999. The 
witness said the Applicant did not tell him reasons why he did not 
want to the job given. 

 

During cross-examination it was put to the witness that the Applicant 
was previously issued with a warning for threatening the Applicant. 
Asked if the witness did refer that previous incident to the police the 

witness said he did and as far as he is aware the case is still 
proceeding. It was put to the witness that the case was never 
reported at SAPS. Asked why he did not report the matter to the 

police this time the witness said the Applicant reported the matter 
first. It was put to the witness that the Applicant never threatened him 
but the witness insisted that he was so threatened. Asked if it is not 

true that Mr Manamela said to him that he should not give the 
Applicant instructions the witness said he was told by the managing 
director that he should not give instructions to the Applicant directly 

but through somebody else as the Applicant would injure him. Asked 
why did he go to the Applicant to give him another work whereas Mr 
Manamela intervened not long the witness said Mr Manamela was 

not nearby at that pointing time and that he went to the Applicant after 
the Applicant refused to execute instructions as conveyed through the 
other cutter. It was put to the witness that the Applicant did not refuse 

instructions and the witness said he refused as that cutter was sent 

by him otherwise the Applicant would not have threatened to kill him 
when he took the matter personally to him. It was put to the witness 

that he was provocative by going to the Applicant once more the 



witness said that had Mr Manamela been around he would have sent 

him. The witness said he only saw Mr Manamela later. The witness 
said Mr Manamela informed him that he was asleep as he picked up 
a stomach bug. 

 

It was put to the witness that since his appointment as an assistant  
supervisor there have been so many complaints against him and the 
witness said those were misunderstandings hence he was not called 

to a hearing. It was put to the witness that people complaint of his 
attitude and the witness said he did not know of that. Asked about the 
incident whereby he chased one Moses with a knife the witness said 

the two were playing although he was later called to order by the 
employer for playing with a sharp object, razor. He said he was given 
a warning. Asked if the Applicant was the only radius cutter the 

witness said other radius cutter cut glasses and do their own radius 
whereas other cutters cut and take their blocks to the Applicant for 
radius. It was put to the witness that the Applicant was busy with 

another work when he was given instructions by the witness and the 
witness said he explained the urgency of the other work to the 
Applicant. When put to the witness that the incident of railway (where 

Applicant allegedly waited for Abel on his way to work) was in 2002 
the witness said he cannot remember. 
 
FOR THE APPLICANT 
 
Mr Chabalala, the Applicant, testified that on 04 December 2003 they  

were at work. He indicated that while attending to the customer order 



he realized that the drawing was different. He took it to the office. 

Later Abel came with the drawings. He insulted the Applicant saying 
Applicant was stupid. The Applicant said he explained to him that it is 
not him who put those drawings in there. Abel continued to insult him 

nonetheless. Applicant went to Neil Hay to report this. Neil Hay, the  

following day, when they gathered to resolve the issue ridiculed the 
Applicant. The Applicant said he then left. They were in the office. 
After two days Abel Malatjie came again bringing glasses to the 

Applicant. The Applicant requested him to finish the glasses he had. 
He was only left with three glasses. Abel continued to insult him. 
Applicant went back to Neil Hay who advised him to come the 

following day. The Applicant said he realized upon his arrival at Mr 
Hay’s office the following day that Mr Hay bought Abel and Wilson 
lunch. The Applicant explained to him that Abel was insulting him for 

the things he do not understand. Hay said that the Applicant should 
just persevere. Applicant said he asked him how long should he take 
as he reported the matter previously and that he was doing nothing 

about it Mr Hay said he was doing something. Mr Hay said to Abel 
you see when you did wrong you enjoy yourself. The Applicant then 
realized that Neil was agreeing with what was happening. Applicant 

left them. They remained there for quite sometime. During the course 
of the day the Applicant said he decided to go back to Neil to ask him 
if he really sees what was happening. He avoided what the Applicant 

was telling him and said Applicant would not get bonus. The job Abel 

was referring to, he took it from David and gave it to Applicant. The 
Applicant said he informed Abel that he would do it but after finishing 

the three glasses he had. Abel did not agree as he wanted to stop 



what he was doing. The Applicant said he called Mr Manamela who 

was passing by telling and informed him that Abel was continuing to 
insult him and he did not like it. The Applicant denied ever insulting 
Abel. Abel said to Applicant that he was going to take orders from him 

and that the Applicant would leave finally.   

 
The Applicant said Abel came again after Wilson interfered with 
glasses and asked Applicant where to put the glasses he had and the 

Applicant said on the trolley. He said he wants to put them on the 
table and the Applicant said there are glasses on the table and that 
was when Abel said to the Applicant that he does not listen and was  

a stupid old man. The Applicant testified that he then said  to him that 
the way things are he should not come close to him as they would 
hurt each other. The Applicant said he called Manamela again 

explained to him what happened and he said he would talk to Abel. 
 
The following day the Applicant went to the police, because Neil took 

his case nowhere where he laid a charge of insult and intimidation. 
The Applicant said Abel told him that he would call people to attack 
the Applicant when Applicant knocked off. Police came after some 

few days. The Applicant said he was surprised when he was ordered 
to leave when the police were talking to Mr Hay. The Applicant said 
Mr Hay came to him angry asking him why he called the police. The 

Applicant said there was never a stage where he threatened Abel in 

the presence of Neil. The Applicant said he referred the matter to the 
union which wrote a letter to the company. The Applicant said he was 

charged with ignoring company procedure by not reporting a serious 



grievance he had at the workplace. The Applicant said when he 

reported the matter Mr Hay made a fool out of him but attended what 
others reported. That is what made him to report the matter to the 
union and SAPS. There are many complains about Abel. Abel fought 

with Anna, deceased. He insults people and does not know how to 

talk to people. At one occasion he chased Moses with a knife. I saw 
that incident. They were fighting not playing. Moses was even crying. 
The Applicant is presently doing part-time jobs. 

 
During cross-examination the Applicant was asked he called 
Manamela or did Mr Manamela come to them without Applicant 

calling him and the Applicant said he called him when he was passing 
by. Asked if he at any stage lodged a written grievance against Abel 
the Applicant said there are no  grievance forms and that he lodged it 

verbally. Applicant said it was not true he was a difficult person who  
wants to finish his work before doing urgent job. Asked if he was 
aware that the work was urgent the Applicant said even if he was not 

aware Abel took it from David. Asked why he pointed aggressively at 
Abel the Applicant said he did not point and that when one talks to 
somebody having something in his hand that does not mean he is  

pointing at that person. Asked if he told Hay that Abel was 
threatening with a gun or any other instrument the Applicant said he 
told him about the fight and no mention was made of instrument 

involved. 

 
Patrick Sekhwela, the co-employee, testified that he worked at radius 

department and used to work with Applicant as his assistant. 



Applicant was cutting and he was breaking glasses with a plier. David 

Tshetlhe is another radius cutter. If Applicant was not on duty David 
would cut radius. David would cut same job cut by Applicant. 
 

During cross-examination he was asked if he would allocate urgent 

job to Applicant or David if he were Abel the witness said it would 
depend on the quantity of work and that if it much he would share it 
between the two.  

 
 
Moses Gaotime, also the co-employee, testified that at one stage he 

took R20 from one Joseph, which was torn it into two. Abel took it 
from the witness and said the witness would not get it back. Joseph 
said he wanted his money back. Abel threatened him. He went to the 

office but the manager was not there. The manager called the 
witness on Monday. The witness said they were not joking or playing. 
The witness said he did not know if Abel was charged but  according 

to the manager he was charged. Threatening somebody violently was 
serious. Mr Hay never asked him if he completed the grievance form. 
He said he wanted witnesses. He called Anna, deceased in the 

absence of the witness. Abel sometimes had argument with other 
people. Since the knife story there was never a quarrel between the 
two. The witness said he did not know the kind of a sanction normally 

meted out for offences like this. 

 
During cross-examination the witness was asked what his comment 

would be if it is said that that there were no witnesses and that Abel 



was charged for horse playing and was given a final warning because 

of lack of evidence. The witness said he only learnt on the eve of his 
arbitration date from Neil that Abel was given final written warning. He 
did not see the warning. 

 
Mr Nxumalo testified that he knew of the incident whereby Abel 
chased one Moses with a knife. He said he did not know whether the 
two were playing of fighting. The witness said although he knows of 

the incident he did not see it. 
 
During cross-examination the witness was asked as to when did the 

incident occur and he said 3-4 years ago. Asked if he informed Mr 
Hay exactly what he is saying to the hearing the witness said Mr Hay 
only asked if Abel was drunk or not. 

 
Lindiwe Khumalo, the co-employee, testified that since Abel has been 
appointed as an assistant –supervisor his relations with employees 

turned bad. The witness indicated that Abel’s approach is bad and 
this was reported to the management several times but nothing was 
done. Management would promise to attend to the issues raised but 

did not that. The witness said she is a shopsteward and that she 
witnessed the incident involving Abel and Moses. The witness further 
said that  the case of Moses was very serious as involved a knife. 

 

During cross-examination the witness was asked as to whether she 
went with the Applicant to the management in connection with the 

case that led to the Applicant’s dismissal the witness said it was not 



in connection with this case. Asked as to whether she participated in 

the investigations of a knife case the witness said she did not. Asked 
why she not contributed notwithstanding perceiving the case as 
serious the witness said she was afraid of being victimized.  

 

ARGUMENT 
 
None 

 
ANALYSIS OF EVIDENCE AND ARGUMENT 
 

Section 192 (1) of the Labour Relations Act of 66 of 1995 (‘the Act’) 
provides that in any proceedings concerning a dismissal, the 
employee must establish the existence of the dismissal. In the matter 

in casu the employee’s dismissal was not disputed and thus 
exonerating the employee from leading evidence to establish the 
existence of the dismissal. 

 
Section 192 (2) of the Act provides that if the existence of the 
dismissal is established, the employer must prove that the dismissal 

is fair. In terms of Schedule 8 of Code of Good Practice a dismissal is 
unfair if it is not effected for a fair reason and in accordance with a fair 
procedure. Whether or not the procedure is fair is determined by a 

number of factors, inter alia, probing of grounds of dismissal; 

notification of an employee of allegations against her\him; giving the 
employee the opportunity to state his\her case, etc. The Applicant 

during the narrowing down of issues indicated that the procedure was 



challenged in that the chairperson of the hearing did not consider the 

mitigating factors of the Applicant. Although the Applicant gave the 
intention to contest this issue no evidence was ever led in the 
arbitration hearing dealing with this issue. Instead the issue raised 

was that the union was not notified before the company could 

commence investigations against the Applicant who was a 
shopsteward. I however find that the issue of failure to notify the 
union before doing investigation was never earmarked as an issue for 

me to make a determination on. Since the issue of mitigating factors 
was never raised or challenged during the evidence stage I have no 
basis to conclude that the Respondent did not consider the mitigating 

factors of the Applicant. I find nothing wrong with the procedure the 
Respondent followed in dismissing the Applicant. 
 

 
Item 7 of Schedule 8 of the Act provides that any person who is to 
determine whether a dismissal for misconduct is unfair should 

consider: 
 

(a) whether or not the employee contravened a rule or standard 

regulating conduct in, or of relevance to , the workplace , and 
(b) if the rule\ standard was contravened , whether or not 

(i) the rule\ standard was reasonable 

(ii) the employee was aware or could reasonably be 

expected to have been aware of the rule\ standard 
(iii) the rule\ standard has been consistently applied by the 

employer 



            (iv)  dismissal was an appropriate sanction for the   

                       contravention of the rule\ standard. 
 
The Respondent charged the Applicant for insubordination in that he 

refused a legitimate instruction given by the assistant supervisor, Mr 

Abel Malatjie; threatening Abel by saying he must wait for him outside 
company premises, ignoring company procedure by not reporting a 
serious grievance you the Applicant may have had in the workplace 

and insubordination for refusing to carry out a legitimate instruction 
given by the managing director, Mr Hay to co-operate with an internal 
fact finding investigation. 

 
During cross-examination it was put to Mr Hay that the Applicant was 
not found guilty of the fourth charge of refusing to participate in the 

investigation and reference was made to paragraph 5 of page 07 of 
the bundle. The witness could not deny that the Applicant was not 
found guilty of the charge. I would therefore pay no further attention 

to this charge. 
 
In so far as the alleged Applicant’s failure to follow the existing 

company procedure in reporting a grievance Mr Hay could not 
provide a copy of a disciplinary code and could not indicate why it 
was not brought to the hearing either. I however reckon that an 

employee would know that the employer is available to receive 

grievances. Whether the employee would know that failure to report a 
grievance would constitute an offence is another thing. The Applicant 

said the reason he reported the matter directly to the SAPS is that Mr 



Hay was not taking him seriously. He reported matters to him before 

but nothing was done about the issues reported. The Applicant said 
he did not know of the grievance forms. He reported his grievances 
verbally. It was not proven that the Applicant knew that by proceeding 

straight to the police he was committing an offence. I cannot find that 

he was expected to know of that. The code which could have shed 
more light to this issue was not brought in. The Applicant and Abel 
had a history of animosity. It was not for the first time that their 

disputes were reported to SAPS. I do not find the Applicant guilty of 
this charge. 
 

The Applicant was found guilty of threatening Abel. Mr Hay testified 
that the Applicant continued to threaten Abel in his presence in the 
office. He however said the Applicant was accusing Abel of not 

talking to him nicely and argued that does not constitute a threat at 
all. Although Mr Hay wants us to believe that the Applicant continued 
to threaten Abel in his presence he could not state what the Applicant 

stated in his presence which he construed as a threat to Abel. Neither 
did he indicate succinctly what the Applicant did in his presence 
which could be interpreted as a threat to Abel. In his office he 

indicated that it was towards year end and the stress level was high 
but he pleaded for tolerance notwithstanding. Mr Manamela however 
said  after the meeting which was held in the office of Mr Hay, Mr Hay 

said all should go back to work for everyone was happy.  

 
The issue of the Applicant telling Abel to wait for him outside as he 

wants to show him what he is made of was only testified to by Abel. 



No other witness corroborated this. Mr Hay did not suggest that this is 

the manner in which the Applicant threatened Abel while they were in 
his office.  Mr Manamela said he did not hear what the two were 
saying to each other as there was a noise at the background. He said 

he saw by the gestures of the two that there was a problem. He did 

not say he saw by what the Applicant was doing but by the gestures 
of both. Although Abel wants us to believe that Mr Manamela’s 
attention was caught by the Applicant pointing a plier at Abel, Mr 

Manamela never said this is what made him to notice the existence of 
the problem. He said the gestures of the two made him to notice that 
there was a problem. He further said that there was a history of 

misunderstanding between the two. He said they always have 
problems. There were previous incidents which involved SAPS. Abel 
reported a matter at SAPS against the Applicant for allegedly 

threatening him with a firearm. A warning was issued against the 
Applicant. The Respondent did not argue that the said warning was 
still valid at the time of the incident in  casu.  

 
Due to this history of animosity one has to take approach the 
evidence of the two with circumspect more so that there is no 

evidence from other persons to testify about the threats of the alleged 
day. Mr Manamela did not hear what the two said to each other and 
the gestures he saw indicated that the two were on each others case. 

Mr Hay did not elaborate clearly on the threats the Applicant made in 

his office, maybe it was because of the language barrier. The fact that 
the Applicant would execute the instructions when given by the 

supervisor without further ado confirms the possibility that the 



problem could indeed be on the manner on which the instruction is 

conveyed to the Applicant as the Applicant complains or is because 
of sheer disrespect of the Applicant to Abel. Although the subordinate 
has the duty to respect his senior and to execute his reasonable 

instructions the senior also has a reciprocal duty to be respectful 

when conveying the instructions otherwise he could cause an 
instructions which is reasonable in content to be rejected by a 
subordinate who felt derogated or belittled. 

 
The Applicant denied ever threatening Abel. He said Abel had 
attitude problems. The Applicant witnesses confirmed that Abel had a 

bad way of talking to them. Mr Hay said there were complaints about 
Abel but this came to the fore after the hearing. The Respondent 
indicated that the Applicant was not taking instructions from Abel and 

continued to threaten him. The onus of proof vested on the 
Respondent to prove that the Applicant threatened Abel. With the 
uncorroborated evidence of Abel and the history of animosity the two 

have I am reluctant to conclude that the Respondent proved that the 
alleged threat was committed. The animosity goes as far back as 
beyond 2000 and is still continuing. This animosity looks to be deep 

rooted. It is probable that this history could give way to personal 
vendettas and the abuse of power. Dismissal is equivalent to death 
sentence and the evidence that leads to it should therefore be 

reliable.  

 
My above argument holds even for the charge of refusing to carry out 

instructions. Although Mr Manamela indicated that there was a stage 



where he had difficulty in giving instructions to the Applicant he 

however indicated that he encountered such problem seven years 
ago which means that the Applicant is not necessarily a recidivist. 
When the Applicant is approached by him about the instructions Abel 

gave him the Applicant would execute those instructions without 

further ado but on the day of the incident Abel gave instructions to the 
Applicant twice and there were problems. This indeed means that 
there is a relationship problem between the Applicant and Abel. 

Given the animosity of the two it is possible that Abel was indeed 
provocative or derogatory to the Applicant or that the Applicant was 
disrespectful. The onus of proof vested on the Respondent and as 

argued supra the Respondent could not tip a scale in its favour.  The 
version of Abel was not substantiated by other Respondent’s 
witnesses in material respect. The Applicant’s version is probable.  
  
Another issue which is worthy to be noted is the evidence that Mr Hay 

on the eve of the arbitration hearing indicated to Moses Gaotime that 
Abel was given a warning for playing with a sharp object. I do not 
fathom what the intention of that was but I find it undesirable. If he 

wanted Moses to know about the outcome of that case he could have 
told him long time ago more so that the case happened two or so 
years ago. For him to communicate on the eve of the arbitration 

creates the suspicion that he was trying to influence Moses evidence. 
This could go a long way against his credibility and may  give sense 
to the Applicant’s accusations that he took sides when issues 

involving Abel were reported to him. 
 



In terms of Section 193 (1) of the Act, the arbitrator who finds that the 

dismissal was unfair may order that the employee be re-instated, re-
employed or compensated. Section 193 (2) of the Act provides that 
the arbitrator must require the employer to re-instate or re-employ 

unless the employee does not wish to be re-instated or re-employed; 

the continued employment relationship would be intolerable; re-
instatement or re-employment is not reasonably practicable under the 
circumstances or unless the dismissal was only procedurally unfair. In 

the circumstances I do not find that the Applicant’s continued 
employment with the Respondent would be tolerable. His 
misunderstanding with the assistant-supervisor comes a long way. 

The assistant-supervisor is still working for the Respondent. 
  
AWARD 
 
After considering the facts of the case, circumstances of the 
dismissal, the length of service, the disciplinary record of the 

Applicant, the fact that he is currently doing part-time job, the 
circumstances of the Respondent and other relevant factors I  
therefore make the following order: 

 
1. that Mr P. Chabalala, the Applicant, be compensated by the 

Respondent, Truimph Safety Glass Manufacturers, in the 

amount of R14981.62 (fourteen thousand nine hundred and 
eighty one rand & sixty two cents) which is a fair and 
justifiable amount equivalent to seven months remuneration 

calculated at the Applicant’s rate of remuneration at the time of 



the dismissal. The Applicant earned a salary of R2140.23 per 

month (R494.28 X 4.33=r2140.23) at the time of the dismissal. 
The dismissal was substantively unfair. 

 

2. that the above amount of R14981.62 ( fourteen thousand nine 
hundred and eighty one rand & sixty two cents) be paid by 
the Respondent to the Applicant on or before the 20 October 
2005. 

  
3. that parties must note that no order as to costs have been 

made herein. 

 
     4. that the parties must take further note that this arbitration    
         award is final and binding and can be enforced in terms of  

         Section 143(1) of the Act and further that it may be made an  
         order of the Labour Court in terms of Section 158 (1)(c) of the  
         Act. 

 
 
DATED AND SIGNED AT PRETORIA ON THIS THE 26th DAY OF 
SEPTEMBER 2005. 
 
_________________________________ 
COMMISSIONER: MS MOLEBALOA 
 
 


