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1 DETAILS OF HEARING AND REPRESENTATION 
 

The hearing w as held at the National Bargaining Council for the Chemical Industry off ices,  

5 Hollard Street Marshalltow n on 22 November 2004 and on 7 December 2004 and 25 
January 2005 at the company premises 8 Cresset Rd, Midrand Industrial Park, Midrand.  

The applicant party w as represented by the SACWU off icial, Mr. Daniel Seopela.  The 

responding party w as represented by Mr. Jan Smit from the employer’s organization, 

NaSCEA.   

 

The proceedings w ere interpreted by Mr. B Nkonki and all proceedings w ere recorded. 

 

The applicant party called three w itnesses: 

 

Mr. Masindi Mavhivha 

Mr. Godfrey Mabelane 

Mr. Jack Nkuna 

 

The responding party called the follow ing w itnesses: 

 

Mr. Byron Field 

 

 

2 THE ISSUE TO BE DECIDED 
 

The dispute w as referred in terms of section 24(2) of the LRA referring to the Interpretation 

or Application of a Collective Agreement. 

 

The applicant raised the follow ing issues that are in dispute: 

 

• The respondent has not complied w ith the March 1999 agreement that w orking hours 

in the sector are 42 hours per w eek; 

• The respondent pay overtime rates according to calculations of 45 hours per week 
rather than the required 42 hours per w eek; and 

• This should be backdated to July 2003 w hen the respondent became a member of 

council. 
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The dispute is thus regarding the interpretation of the collective agreement, specif ically 

regarding the definit ion of w orking hours and how  this has been implemented in the 

company prior to the company joining the bargaining council.  

 

3 BACKGROUND TO DISPUTE  
 
In March 1999 the parties to the Industrial Chemical Sector entered into an agreement 

regarding the hours of w ork.  The parties agreed to a reduction in w orking hours w ithout loss 

of pay from 43 hours to 42 hours per w eek.  The respondent became a member of the 

bargaining council in July 2003, thereby agreeing to adhere to the conditions of the 

collective agreements of the industrial chemical sector.  

 

4 SUMMARY OF EVIDENCE 
 

This section serves to highlight the issues raised by the w itnesses while giving testimony.  I 

will not repeat all the evidence but w ill consider that in my analysis of the evidence and 
arguments raised by the parties. 

 

The applicant’s evidence and argument 
 
The applicant’s f irst w itness, Mr. Masino Mavhivha, testif ied that he w as involved w ith the 

negotiations regarding the hours of work.  He submitted a document on hours of work 

written by the industrial chemicals employers’ co-coordinator w hich indicates that the hours 

of work be reduced by considering tea breaks, meal intervals, w ashing times and other 

mutually agreed methodology.  The w itness testif ied that the union’s argument w as that the 

arrangement should rely on the nature of the w ork in each company and that w here it w as 

possible to w ork and have tea at the same time, the existing arrangements should be 

maintained.  He said that the unions did how ever not support the document’s method and 

no mutually agreeable solution w as found. 

 

The w itness referred to clause 1.4 if  the sector’s 2002/2003 agreement w hich he explained 

as a clause to ensure that w hatever is decided centrally cannot reduce existing favourable 

terms in member companies. 

 

The w itness was of the opinion that w hen the respondent became party to the agreement in 

July 2003 it did not reduce w orking hours from 45 hours to the required 42 hours.  He also 
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argued that all w ork done over the 42 hour mark since July 2003 should be paid overtime at 

rates calculated according to a 42 hour w ork w eek. 

 

In cross examination the w itness testif ied that the industrial chemicals employers’ co-

ordinator’s document of 16 February 1999 also defines w orking hours but that this definition, 

read into the record, should not nullify more favourable conditions in member companies.  

He said that the definit ion w as intended for companies w ho did not comply. 

 

The w itness testif ied that the employees became aw are of the issue as a result of the 

Employee’s Handbook w hich says that lunch is not part of working time but tea times are. 

 

He testif ied that the employees clock out at Stoncor in order to manage the time taken for 

tea breaks. 

 

The applicant’s second w itness, Mr. Godfrey Mabelane, testif ied that he w orked a 45 hour 

week in accordance w ith documentation.  He testif ied that he w orked a 45 hour w ork week 
and that nothing had changed in July 2003.  The w itness also testif ied to minutes of a 

meeting betw een managers and factory representatives in w hich it w as noted that normal 

working hours w ere 45 hours per week. 

 

The w itness confirmed that he w as paid overtime for work done during tea t ime.  He 

confirmed that he w as aware of the production minutes of 17 September 2002 in w hich it 

was specif ied that employees should clock in and out for lunch and tea breaks.  He also 

acknow ledged that he w as noted as being part of a meeting on 13 March 2003 w hich 

discussed the same clocking procedures.  After the witnesses clocking cards were 

presented by the responding party to prove that he w as a reluctant w itness, the union off icial 

mentioned that it w as not in dispute that employees are to clock in and out for lunch and tea 

breaks. 

 

The applicant’s third w itness, Mr. Jack Nkuna, testif ied that the company handbook took 

preference over rules confirmed in company minutes.  He also testif ied that he w orked a 45 

hour w eek and that his payments w ere calculated accordingly.  He said that the 45 hours 

included his tea breaks. 

 

During cross examination the w itness testif ied that they w orked w ith chemicals and therefore 

tea should be taken in a safe environment.  He testif ied that he is paid for his tea time and 
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that if  he is required to w ork during that period he is paid overtime.  He indicated that this 

was the case on the pay slip exhibited on p7.   

 

The respondent’s evidence and argument 
 

The respondent’s w itness, Mr. Byron Field, testif ied that he interpreted the industrial 

chemical sector hours of work agreement to say that employees w ere not to w ork more than 

42 hours per w eek and that he calculated the hours of work per w eek at StonCor to be 41.5 

hours.  He defined w orking time to be the time spent doing the job and the show ering time.  

He testif ied that employees started w ork at 7h30 and f inished at 17h00, except on Fridays 

when they f inish at 16h00. 

 

He testif ied that meal (0.5 hours) and tea times (2 breaks of 0.25 hours each) are subtracted 

as employees do not w ork during this time.  He confirmed that they clock in and out during 

these periods.  He said that they do not get paid for this time and are at liberty to do as they 

please during these breaks.  He testif ied that if  employees are required to w ork during this 
time it needs to be approved and they are paid overtime rates. 

 

He testif ied that if  employees are asked to w ork during the w eekend, they are paid for their 

lunch and tea t imes as a special concession to encourage employees to w ork overtime on 

weekends. 

 

He w itness testif ied that the reason employees clock out for tea and lunch is tw o fold.  Firstly 

to determine w orking hours and secondly to control the amount of time employees take for 

tea and lunch. 

 

He testif ied that the issue of break times and clocking in for these was raised frequently at 

production meetings and referred to exhibits 12, 15 and 18 of the respondent’s bundle of 

documents as proof thereof. 

 

During cross examination the w itness testif ied that the 41.5 hour f igure is the real reflection 

of hours spent w orking w hile the 45 hours reflected on employees pay slips and other 

company documents w as the number used in the Basic Condit ions of Employment Act, 

which was placed in the payroll system at its inception and never updated.  He said that the 

45 hours is an error.  He testif ied that this error had an effect on the overtime calculations.  

He explained that it did not have an effect on other calculations as employees w ere paid on 

a w eekly or monthly basis. 
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The w itness testif ied that the handbook does not cover every eventuality. 

 

5 ANALYSIS OF EVIDENCE AND ARGUMENT 
 

The evidence presented shows that the sector reached an agreement on hours of w ork on 

16 March 1999.  The agreement stated that the parties agreed to a reduction in w orking 

hours from 43 hours to 42 hours per w eek, subject to a number of conditions.  The condit ion 

which is particularly pertinent for this dispute is that a mutually agreed methodology should 

be found to reduce the hours of work at local level. 

 

The definit ion of w orking hours as defined by the Industrial Chemical Sector Hours of Work 

Agreement is: 

 

The t ime spent betw een starting and f inishing times, by an employee, at a defined 

workplace during w hich she/he is available to be engaged in the w ork of the 
employer w ithin legislated parameters. 

 

The applicant submitted the 2002/2003 agreement w hich has clause 1.4 in it w hich reads: 

 

Any existing condition, w hich is more favourable than the condit ions contained w ithin 

this agreement, w ill remain in force at plant level. 

 

It w as testif ied that this is a standard clause for all agreements and a principle that operates 

within the industry. 

 

The respondent joined the bargaining council on July 2003.  Evidence w as led indicating 

that at the time they investigated w hether they met all the conditions that the council 

members adhere to and found that in terms of w orking hours they met the 42 hours as 

employees w orked 41.5 hours per w eek.  It w as testif ied by the responding party that the 

41.5 hours w ere calculated by taking the w orking hours per w eek (Mondays to Thursdays 

9.5 hours and Fridays 8.5 hours = 46.5 hours per w eek) and subtracting the lunch times (2.5 

hours) and tea times (2.5 hours). 

 

The applicant’s argument is that these times cannot be subtracted as employees w ere 

previously paid for tea times and by counting these times as w orking hours, the employer 

was effectively changing the conditions of employment to be less favourable. 
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The dispute is thus w hether tea time w as paid w ork time pr ior to the respondent joining the 

bargaining council in July 2003. 

 

The applicant party led evidence that the reason they w ere convinced that tea times w ere 

considered w orking time w as because of the employees handbook w hich specif ies that 

lunch times are not considered time w orked but the same specif ication is not made 

regarding tea breaks.   The respondent argued that the handbook w as continually changed 

by practice and not updated.  They also testif ied that the handbook is a guide, and does not 

make allow ances for every eventuality. 

 

The Basic Conditions of Employment Act refers to meal intervals.  These intervals are seen 

as time w hen employees break from their duties.  The handbook makes the same 

assumption by not clearly distinguishing betw een lunch and tea breaks.     

 

The applicant w as further convinced that there w as a 45 hour w ork week as a result of the 
company distributing this in minutes of a meeting betw een the management and factory 

representatives. 

 

The company argued there case by leading evidence that the practice at the company has 

alw ays been for employees to clock out and in for lunch and tea breaks.  This w as 

supported by evidence of clock cards.  The applicant party conceded that this issue w as not 

in dispute and it w as accepted that employees w ere to clock in and out for tea breaks.  The 

applicants how ever believed the only reason for this w as to manage t ime keeping w hile the 

respondent testif ied that the primary reason w as to determine employees’ hours of w ork. 

 

The respondent led evidence that employees clocked out and in for tea times in order for 

their w orking hours to be determined and their overtime to be calculated.  Evidence w as 

presented that employees received overtime payment if  they w ere required to w ork during 

tea times.  Documentary evidence of this w as presented on the last day of the hearing.  The 

company w as to call the employees w hose clock cards and pay slips reflected this as 

witnesses.  The applicant party agreed that testimony did not have to be lead on these 

documents and that they are w hat they purport to be.  On studying the evidence it is clear 

that employees w ere clocking out and in for tea breaks and that they w ere being paid 

overtime rates for the time if they w ere requested to work over the tea or lunch break.  

These documents ranged over the period 18 September 2002 to 29 October 2003 and 

proved that the practice had not changed after the respondent joined the bargaining council. 
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I therefore conclude that the practice relating to both the clocking out and in for tea time and 

the calculation of hours w orked w as the same before and after the said date.  I therefore 

conclude that the tea t imes have alw ays been unpaid and therefore necessitated that if  tea 

times w ere worked, overtime rates w ere paid.  The conditions of employment relating to 

working hours did therefore not change after the respondent joined the bargaining council. 

 

I am further convinced of this matter by the definition that the collective agreement on hours 

of work prescribes to w orking hours by specifying that the employee is to be “engaged in the 

work of the employer at such times”.  It w as furthermore testif ied by the applicant’s 

witnesses that due to the nature of the w ork done and the use of strong chemicals at 

StonCor, employees cannot drink in the w ork environment.  It is thus clear that employees 

cannot be expected to be engaged in w ork during their tea times. 

 

The applicant party argued that the industry agreement specif ied that the reductions of 

working hours be done through mutual agreement.  In relation to this I f ind that this w ould 
only have been necessary if  the company had to reduce w orking hours.  Given the evidence 

of tea breaks being unpaid time, the w orking hours fell below  the required 42 hour w ork 

week and the negotiations w ere thus not necessary. 

 

Applicant party w itnesses testif ied that they w ere paid for tea time and paid overtime if they 

worked during tea time.  In response to this testimony it needs to be explained that the Basic 

Conditions of Employment Act legislates that employees be paid overtime rates for w ork 

done outside of their w orking hours.  Furthermore, overtime is agreed betw een the parties to 

the employment relationship.  The rates are determined according to the times in w hich the 

overtime w ork is required i.e. overtime w orked on Saturdays and during the w eek is paid at 

1.5 times the usual rate, w hile overtime w orked on Sundays and on public holidays is paid at 

double the rate.  The applicant’s version of being paid both for normal t ime and overtime is 

thus highly improbable given that the practice is that employees get paid either for one or 

the other.  They do not qualify for both.  The respondent’s version, being that employees 

were paid overtime rates (1.5 times their usual rate) for working during tea t ime w as proved 

and is the more probable version. 

 

The applicant party argument w as strongly motivated on the evidence that 45 hour w ork 

week w as being used for all remuneration calculations.  The respondent argued that this 

was an unfortunate mistake relating to a manner of expressing w orking hours in accordance 

with the BCEA and the pay roll system w hich had not been changed in July 2003.  In the 
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interest of fairness and equity, employees cannot be disadvantaged by this mistake.  

Overtime payments w ill have to be recalculated to acknow ledge the mistake and rectify the 

underpayments that have taken place.  These calculations should by rights be recalculated 

as from a date before July 2003 in line w ith the respondent’s argument that w orking hours 

did not change on this date and had been in force prior to the company joining the 

bargaining council. 

 

The miscalculations w ere raised as a issue of dispute during the opening statements and 

thus go to the essence of the dispute and w ill therefore be dealt w ith in the aw ard.  

 

6 AWARD 
 

I thus f ind that: 

 

• The normal w orking hours are 41.5 hours and this has been the case prior to July 
2003; 

• The respondent did not change the conditions of employment to be less favourable 

after joining the bargaining council; 

• Overtime rates have been calculated incorrectly and should therefore be recalculated 

to reflect a 41.5 hour w orking w eek.  Overtime recalculations should be made from 

January 2003 and employees paid the difference between w hat they were paid and 

what they should have been paid if  hourly rates w ere calculated on 41.5 hours per 

week; and, 

• These amounts should be paid to employees w ithin 1 month of the date of receipt of 
this aw ard.  

 

 

 

 

Marion Shaer 

(Name of Arbitrator)   

 

 

    


