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DETAILS OF THE HEARING AND REPRESENTATION: 
  
The matter was set down for Arbitration on the 11th November 2004, 3rd December 

2004, 10th February 2005 and 3rd March 2005.  The Applicant was represented by  

Advocate Hardy on the instructions of Pieter Synman of Chris Liebenberg Attorneys.  

The Respondent was represented by Advocate Botha on the instructions of JPL 

Swanepoel Attorneys.   

 

 

ISSUE IN DISPUTE: 
Whether the resignation of the Applicant constitutes a constructive dismissal as 

contemplated by Section 186(1)(e) of the Labour Relations Act.   

 
SUBMISSION OF EVIDENCE: 
The Applicant Bronwyn Anne Blignaut testified that she commenced employment 

with the Respondent during May 1995 and worked as a secretary in the Sales 

Department, then in Human Resources, and then progressed to pay role 

administrator. The Respondent went through a retrenchment process during 2001 

or 2002 and the Applicant was transferred to the Treasury Department.  At the time of 

her dismissal, she earned an annual package of R163 781.04.  In a letter dated 8th 

November 2003 (A12), which was forwarded to the Respondent by her Attorneys 

together with their letter of 9th December 2003.  The Applicant resigned from her 

employment on 5th November 2003, the Applicant received a settlement agreement 

from Trevor Kieck after a meeting between herself, Kieck and Gomes earlier that 

morning.  Under cross-examination, the Applicant stated that she never previously 

discussed her problems with Kieck but had dealt with Viljoen (her supervisor) who 

suggested that she first deal with the problem on an informal level.  She took the 

settlement agreement home to her husband to discuss it with her husband.  She 
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was admitted to hospital the same day after having suffered a nervous breakdown 

and never returned to work.  After her husband consulted an Attorney on her behalf, 

her attorneys sent a counter offer to the Respondent, requesting a higher amount for 

the termination of the Applicant’s services with the Respondent  

 

On 19th November 2003, the Respondent’s Attorney advised the Applicant’s Attorney 

that their counter offer had been rejected and their settlement offer had been 

withdrawn, and that she should return to work after her sick leave at which time 

disciplinary action would be instituted against her.  The Applicant resigned from her 

employment at the Respondent approximately two weeks thereafter.  During cross-

examination, it was put to the Applicant that her husband’s conduct would have been 

the reason she would have faced disciplinary action had she returned to work as her 

husband obviously obtained the information from her of Gomes’s alleged conduct 

towards her.   

 

 

During 18th to 21st October 2003, the Applicant testified that the finance and treasury 

employees of the Respondent attended a team building event at Parys.  The 

Applicant stated that she had not wanted to be away from home as her father-in-law 

was ill but was told that if she missed the event she would be “left behind”.  One of 

the exercises in this event was a trust game, during which employees were required 

to state their views of their colleagues.  The Applicant stated that this had ended in a 

screaming match between Gomes and herself when he became angry at her for 

expressing her view that management did what they wanted despite discussing and 

consulting with employees.  Viljoen testified that it ended in an argument not only 

between the Applicant and Gomes but between the Applicant and many other 

members of the Respondent. Viljoen intervened at this stage and suggested a tea-

break to ease the situation.   

 

During the break, Gomes brought her a cup of tea and Viljoen advised her to accept 

as it was Gomes’s way of apologising for the incident.  When the Applicant put down 
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her empty cup with a lipstick mark on the rim, Gomes picked it up, waved it around in 

the air asking if anybody could guess whose cup it was.  None of the Respondent’s 

witnesses who testified at the hearing could recall this incident.  On the last night, a 

fancy dress party was held in which the Applicant together with her colleagues 

Chantal Naicker and Bridgett attended the party as witches.  The Applicant was 

dressed as a scary witch and wore a dress with the hemline below her knees and a 

tank top beneath her dress.   She was posing for a photograph together with Bridgett 

and Chantal Naicker when Gomes approached them.  Chantal Naicker had testified 

that they had lifted their legs in a mock gesture when he came to them.  The 

Applicant states that Gomes pulled her pantyhose down to her calves.  She was 

shocked and tried to shove him away but he grabbed her tank top and said “he 

wanted to see want was in there”.  Naicker testified that Gomes merely “tugged” at 

the stockings (both hers and the Applicant’s) to feel the texture.  He did not pull the 

Applicant’s stockings to half way down her legs, and did not pull her tank top.  The 

Applicant had asked Naicker to depose to an affidavit about Gomes’ behaviour.  The 

Applicant stated that Naicker was in a hurry at the time and had taken the notes with 

her to consider.  Naicker’s version was that she had taken the notes away because 

she did not agree with the Applicant’ version of the event and felt that the Applicant 

had exaggerated the situation.  On the evening of the fancy dress party the Applicant 

testified that she was upset after the “stocking incident” and had gone to her room.  

She told Viljoen what had taken place and discussed Gomes’s attitude towards her.  

She also spoke to her husband on the telephone and was very emotional when she 

told him what had happened.  Her husband also spoke to Viljoen telephonically and 

told her to resolve the matter.  Viljoen stated that the Applicant had related the tea 

cup incident and the stockings incident to her but had focussed more on the 

problems she was experiencing with her husband.  The Applicant denied that she 

discussed her personal problems with Viljoen. The Applicant testified that when she 

returned to work she felt that the atmosphere had become “thick”.  She spoke to 

Viljoen in an attempt to resolve the matter.  Viljoen advised her to put her feelings 

down on paper and to write a letter to Gomes setting out her concerns.  The 

Applicant wrote the letter and gave it to Viljoen (B1 - B3).  A meeting was held 
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between the Applicant, Gomes and Viljoen.  The Applicant contends that Gomes 

threw back the letter in a dismissive fashion accusing her of wanting to be the 

“queen bee” and attacking her character.  Viljoen’s version is that Gomes gave the 

letter back to the Applicant saying, “speak to me”.  The meeting lasted approximately 

one hour and nothing was resolved.  The Applicant noticed that Viljoen yawned at 

the end of the meeting.  The Applicant did not take the matter further as she was 

under a lot of pressure as it was month end and reports were due. She did not 

pursue any formal complaint against Gomes at that stage due to work pressure.  

Her husband telephoned the CEO of the Respondent but was not able to reach him.  

The Applicant testified that immediately following her husband’s call to the CEO, the 

CEO went to Gomes.  The Applicant also stated that in all her years at the 

Respondent she did not have any problems until Gomes began to work there.         

 
During February 2003, Gomes put an end to her husband assisting her after hours.  

Gomes also held one on one meetings with the staff in the department.  The 

Applicant testified that her meeting with Gomes took place at approximately 19h00.  

Gomes told her that she was far too straight forward and too brutally honest for his 

liking.  The Applicant testified that information would be brought to her by men who 

work in different departments so that she could compile reports.  Gomes 

complained about this, and sent an e-mail stating that information should be 

submitted to the Applicant via e-mail.  The Applicant testified that Gomes made 

inappropriate comments to her like commenting on the figurines she had on and 

around her computer.  He also commented on her make-up saying that it was so 

thick that she would not be able to see through her eyes.  At one point he asked her 

which boyfriend had sent her the flowers on her desk.  He also commented on the 

way she dressed.  He insisted on ordering food for her on evenings when they 

worked late even though she informed him that she did not want to eat.  The 

Respondent’s witnesses testified that food was ordered as a matter of course when 

staff worked overtime, each selecting their choice of food at the Respondent’s 

expense.  The Applicant recalls an incident when Gomes told her that an additional 

staff member needed to be employed in the department.  The Applicant replied that 
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a good looking man would be a welcome addition.  Gomes angrily asked if she was 

suggesting that he was ugly.  On one occasion, Gomes handed her a PS chocolate 

bar with the words “I Love You” on the wrapper and pointed out that she should not 

take the words seriously.  She replied that she would not as he was not her type.  It 

was put to the Applicant that Gomes always had chocolates on his desk and gave 

chocolates to staff members all the time.  It was also put to the Applicant that she 

was flirtatious with Gomes, she denied this. One particular Friday afternoon, the 

Applicant wanted to leave early as it was her husband’s birthday, and she was 

expecting people.  She had made arrangements with Viljoen who agreed to process 

the report over the weekend.  On Monday, Viljoen was angry with her, as Viljoen had 

had to complete the Applicant’s task over the weekend in the absence of the 

Applicant.  On Tuesday morning, the Applicant received a written warning from 

Gomes.  Viljoen in her evidence presented a different version to the Applicant’s 

stating that no arrangement had been made.  

 

 

The Respondent introduced a document marked “F” which was an application for 

chronic medication benefit completed by the Applicant on 18th May 1996 and 

“subsequently” by Doctor Botes the Applicant’s general practitioner.  The Applicant 

explained that she suffers from spastic colon and that Dr Botes had been treating 

her for this condition for a few years.  He prescribed a mild tranquilliser that would 

relieve her anxiety and not aggravate her spastic colon.  The Applicant did not take 

tranquillisers regularly but only around month end when she was under a lot of 

pressure at work, which aggravated her condition. The Applicant testified that she 

has not been employed since she left the Respondent and is suffering from severe 

depression.   

 

 

Etienne Blignaut testified under oath that he assisted the Applicant with her 

functions at work after hours until Gomes prevented him from doing so during 

February 2003.  Gomes did not deal with him directly but sent messages via the 
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Applicant.  He was also required to wait outside for the Applicant if she worked late. 

Blignaut testified that the Applicant was kept so busy at work that she could not fulfil 

her functions at home.  He testified that he cooked, cleaned the house and even 

bought her underwear and clothing as she did not have the time to do so because 

she worked on Saturdays from 08h00 to 15h00 but conceded that she did not work 

every Saturday.  The Applicant closed her case.  He was not aware of the problems 

between the Applicant and Gomes but it soon came to his attention once she began 

reporting to Gomes exclusively around February 2003.  He observed that her 

manner of her dress had changed as the Applicant began to dress in more muted 

colours.  He confirmed that the Applicant telephoned him after the incident at the 

team building conference and had told him that Gomes had pulled her pantyhose to 

half way down her calves and had pulled her blouse to see what was underneath.   

He spoke to Paula Viljoen on the telephone and asked her who gave Alex Gomes 

the right to rip the Applicant’s clothes.  He told Paula Viljoen to follow this up and 

Viljoen  undertook to revert to him within a day or two.  He did not hear from Viljoen.    

Blignaut telephoned the Respondent’s CEO on the 4th November 2003, to resolve 

the matter but was unable to reach the CEO.  He telephoned Wolmarans who 

advised him to follow the grievance procedures as sexual harassment was a 

serious allegation.  He refused to do so.  Naicker came to their house during 

February 2004 because the Applicant wanted a statement from her.   He was not 

present during the meeting between the Applicant and Naicker.  Naicker left with the 

Applicant’s notes.   

 

 

Under cross-examination he testified that he and the Applicant had divorced when 

he was sequestrated but they continued to live as man and wife.  The divorce was 

purely for business reasons.   

 

Heiberch Wolmaraans testified that she was employed as Corporate 

Communications Manager with the Respondent but has since resigned.  She was 

in charge of the wellness outreach programme which dealt with counselling 
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employees personal problems and referrals to the outreach programme.  She 

spoke to Etienne Blignaut when he telephoned her and stated that he had a 

complaint with regard to a sexual harassment case.  She advised him to follow the 

company grievance procedure.  He replied that he wanted to see the CEO because 

he was not an employee and does not have to adhere to company procedure.  She 

referred him to the Human Resources Manager and she gave him the telephone 

number of the CEO.  She thought that this was a sensitive matter and heard from 

other people that he had spoken to them as well about the matter.   She received an 

SMS from the Applicant on the day she physically left the office.  The Applicant told 

her that she was called in by Trevor Kieck and the company had made her an offer.  

She (Wolmaraans) agreed that the Applicant’s relationship with the Respondent 

had broken down and they would not be able to revert to a normal relationship.  The 

Applicant stated that she would consider the offer.  She had a personal relationship 

with the Applicant as their offices were across from each other and the Applicant 

would frequently pop-in to chat and discuss her personal problems.  She was 

experiencing financial and marital problems and was going through a divorce with 

her husband.  She described the Applicant’s reaction to her late mother-in-law’s 

death as being “abnormal”.  She called the Applicant and asked whether she could 

refer her to the wellness programme.  The Applicant was upset and refused. 

 

 

Chantal Naicker testified under oath that she is employed as a Treasury Assistant.  

She worked with the Applicant in the same department and has worked with the 

Applicant for two and a half years and knows her well.  During October 2003, the 

department had a team building conference and attendance was voluntary.  At the 

end of the team building exercise a fashion show was held and she, the Applicant 

and Bridgett dressed up as witches.  They were posing for a photograph when Alex 

Gomes came up to them tugged at her stocking, and then tugged the Applicant’s 

stocking briefly to feel the texture of it.  She demonstrated that he touched her at her 

knee and touched the Applicant a little above her knee.  They then pushed Gomes 

out of the frame so that the photograph could be taken.  He walked off and they took 
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the photograph.   Five of them were present at the time.  They did not have an 

argument with him and made nothing of him touching their stockings.  During a 

particular session on the team building exercise, a one on one meeting with every 

person in the department was held to determine what personality style each 

employee was and how it affected other team members.  The Applicant accused 

Alex Gomes of favouring certain people within the group and left the group to sit in 

the corner.  Alex Gomes told her to be honest and to state why she was upset.  She 

described Alex Gomes’s relationship with employees as being friendly, open and 

congenial.  He was observant and would notice changes in hairstyle or make-up.  

When a job was well done he would broadcast it and would give incentives like 

flowers or money.  Gomes has a sweet tooth and on any occasion, good or bad, he 

would offer people sweets.  She would often get chocolates or sweets from him.  

Chantal Naicker testified that when they had moved from the ground floor to the first 

floor, the Applicant was unhappy with her seating position and was moved to a 

different place after making a big issue of it   Naicker said she made a “big deal” out 

of it which was not necessary.   The Applicant would make an issue if Gomes did 

not greet her and she also made a big issue of being passed up for the job (Viljoen’ 

position).  The Applicant left in November 2003 but spoke to Naicker on several 

occasions.  She saw the Applicant during December-January at her house.  The 

Applicant had left her personal possessions at her desk and wanted Naicker to 

bring it home.  When the Applicant came to her house to collect her possessions, 

her husband was so dominant over the Applicant and would not allow her to speak 

to Naicker in full sentences and he kept butting in. Naicker saw her again during 

March or April 2004 at her house.   When she had telephoned Naicker to say that 

she was building a case against Alex Gomes and she wanted a statement from 

Naicker.  The Applicant pulled out little notes and wanted Naicker to incorporate 

those notes in her statement.  Naicker stated that she was uncomfortable writing the 

statement because the Applicant had exaggerated the events.  Naicker testified that 

the Applicant was not comfortable with the fact that Gomes hired Paula Viljoen and 

Sandra as the Applicant was hoping to get one of their jobs and made it known that 

she was not happy with them and often criticised them.  She told Naicker this when 
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they moved offices.   She made an issue when she was passed up for the job she 

made an issue of that as well.   

 

Paula Viljoen testified under oath that she was appointed as the Financial and 

Accounting Head in April 2003.  The Applicant reported to her.  She had a discussion 

with the Applicant at approximately 22h00 on the night the fashion show was held.  

The Applicant came to her room and said that her husband wanted to speak to her.  

Blignaut told her that he did not know what was going on because the Applicant was 

unhappy and was under the care of the Respondent.  Viljoen replied that she did not 

know what had happened but would speak to the Applicant and would call him back.  

The Applicant told her that Gomes had grabbed her stockings and made a comment 

about lipstick on a cup.  The Applicant then stated that she was unhappy at home 

because her husband controlled her completely, buying clothes for her, even her 

underwear, and that he packed her suitcase and decided what she should wear and 

this made her unhappy.  She stated that they were divorced but were living together 

and that she wanted to leave him but could not.   

 

At the office, the Applicant told her that she was unhappy.  The Applicant stated she 

went to a psychologists as she found her husband to be too controlling of her and 

he had told what to say about Alex Gomes.   Viljoen replied that she needed to 

speak to Gomes openly and that she should write down the issues before they went 

into a meeting.  The next morning she received a letter from the Applicant with her 

complaints.   The Applicant asked Viljoen to join her in the meeting as she wanted to 

discuss the letter with Gomes.  Gomes pushed the letter aside and asked the 

Aplicant to speak to him.  She stated that she was unhappy with her job and was 

unsure if she wanted to work there anymore.  She made no mention Gomes’s 

behaviour at the conference.  The Applicant did not state that she wanted to lodge a 

formal complaint or grievance.  She merely stated that she was unhappy and did not 

know how to approach Gomes and wanted Viljoen to guide her. Had the Applicant 

wanted to lodge a grievance she would have referred the Applicant to an Human 

Resources person.   No one was forced to eat these dinners.  Viljoen stated that the 
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Applicant would go to Gomes’ office once or twice a day.  He did not go to the 

Applicant’s desk often except if he needed an invoice or something.  Gomes made 

jokes with everyone and there was no conflict and between the Applicant and 

Gomes.    Alex Gomes had an open door policy and employees could go in anytime 

to discuss matters with him.  Viljoen referred to the Applicant’s conduct which led to 

the Applicant receiving a warning. The Applicant had kept her radio on and was 

asked by several people to switch it off as it was too disruptive.  A management 

meeting was held and Viljoen asked her to switch off the radio.  The Applicant went 

to her desk, picked up her bag and walked out.  This had happened at 17h00 on a 

Friday afternoon and Viljoen had to come in over the weekend to finish the 

Applicant’s work.  Viljoen denied that the Applicant had made an arrangement with 

her to leave early because she was having a function at home.  The Applicant came 

into work on Monday morning, apologised to her and gave her an angel as a gift. 

Gomes issued a warning to the Applicant the following day.   

 

 

Trevor William Kieck the Human Resources Director for the Respondent testified 

under oath that document B1 of the bundle was referred to him by Alex Gomes who 

received it from the Applicant and called upon him to resolve it with the Applicant.  In 

preparation of his meeting with the Applicant Kieck made notes contained in bundle 

“E”. He was aware that there was a disciplinary issue between  the Applicant and 

Gomes.  He went through the Applicant’s letter and found that she had questioned 

her suitability for the position but it seemed that the relationship between her and 

the Respondent was damaged.  The Applicant was very upset that she was not 

appointed to the Treasury Management position and that they had employed a 

chartered accountant instead.  Gomes was very focused and came with a specific 

plan.  He was tasked to turn the situation in the company around and knew exactly 

what he wanted.  He spoke with the Applicant and questioned whether the situation 

was irreparable and whether the trust relationship had broken down.  They 

discussed several options.  He gave her the option of resolving the matter by moving 

to another department if a position became available or she could carry on in the 
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same department but Alex Gomes was as stickler for following rules and she 

already had one warning against her.  If there were other disciplinary issues Alex 

Gomes would not hesitate to take her to task for it.  The Applicant did not raise any 

issues about the team building conference but raised issues relating to her fit in the 

company and stated that Alex Gomes had wronged her by not appointing her to the 

treasury management position.  He held two formal discussions with the Applicant 

but had other informal ones at her desk.  He proposed separation which she 

requested in writing.  He drafted something but she was not happy with it because it 

did not include her bonus.  She stated that she needed to discuss the settlement 

agreement with her husband.  That was the last time he saw the Applicant.  He 

received a sick note a few days later.  It then came to his knowledge that Mr. Blignaut 

was trying to solicit statements from people on Alex Gomes’s treatment of the 

Applicant.  They were told of Blignaut’s phone calls by Wolmaraans, Niacker and 

Jennie Du Plessis.   They discussed this with their attorneys and Alex Gomes 

withdrew the offer because of Blignaut’s conduct.  A letter was addressed to the 

Applicant advising her that disciplinary action would be taken against her.  Between 

20th November 2003 and 7th December 2003 the Respondent received a letter 

advising them that the Applicant would take the matter to the CCMA for constructive 

dismissal and they received a letter of resignation on the 8th December 2003.  The 

Applicant did not lodge any grievance with him or anyone else concerning Gomes’s 

treatment of her and no consultations were held regarding Alex Gomes’s behaviour.  

The Applicant did not return to work after she left and had made it clear that she had 

no intention to do so, as she instructed Naicker to collect her personal belongings.  

He referred to the Applicant’s letter of resignation (B19) and stated there is no 

indication the resignation was done involuntary.  He also referred to the grievance 

procedure which he drew up which was established in January 1997.  it was 

communicated to employees through an induction process which staff are informed 

of and have direct excess to it via the e-drive.              

 

ANALYSIS OF ARGUMENTS & EVIDENCE: 
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I refer to the code of good practice in the handling of sexual harassment cases 

promulgated by Notice 1367 in Government Gazatte 19049 of 17th July 1998, which 

defines sexual harassment as:  

 
 

(1) Sexual harassment is unwanted conduct of a sexual nature. The 
unwanted nature of sexual harassment distinguishes it from behaviour 
that is welcome and mutual. 

(2) Sexual attention becomes sexual harassment if –  
(a) the behaviour is persisted in, although a single incident of 

harassment can constitute sexual harassment; and/or 
(b) the recipient had made it clear that the behaviour is considered 

offensive; and/or 
(c) the perpetrator should have known that the behaviour is 

regarded as unacceptable. 
 
 And lists the forms of sexual harassment as: 
 

(1) Sexual harassment may include unwelcome physical, verbal or non-
verbal conduct, but it is not limited to the following example: 
 
(a) Physical conduct of a sexual nature includes all un-wanted 

physical contact, ranging from touching to sexual assault and 
rape, and include a strip search by or in the presence of the 
opposite sex. 

(b) Verbal forms of sexual harassment include unwelcome 
innuendoes suggestions and hints, sexual advances, comments 
and sexual overtones, sex-related jokes or insults or unwelcome 
graphic comments about a person’s body made in their 
presence or to them, unwelcome and inappropriate enquiries 
about a person’s sex life, and unwelcome whistling at a person 
or group of persons. 

(c) Non-verbal forms of sexual harassment include unwelcome 
gestures, indecent exposure and the unwelcome display of 
sexually explicit pictures and objects. 

(d) Quid pro quo harassment occurs where an owner, employer, 
supervisor, member of management or co-employee 
undertakes or attempts to influence or influences the process or 
employment, promotion, training, discipline, dismissal, salary 
increments or other benefits of an employee or job applicant in 
exchange for sexual favours. 

 
(2) Sexual favouritisim exist where a person who is in a position of 

authority rewards only those who respond to his or her sexual 
advances, while other deserving employees who do not submit to 
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sexual advances are denied promotions, merit rating or salary 
increases. 

 
  
 
    
Inasmuch as Gomes’s attitude towards the Applicant is completely inappropriate, 

his comment after giving the Applicant the P.S chocolate, his comments on her 

dress and his behaviour regarding the tugging of her stockings, I find that they fall 

short of the definition of sexual harassment as contemplated by the code.  I do not 

find that his comments to the Applicant were done with an express purpose to 

harass or to victimise the Applicant or to be understood as sexual harassment in the 

way in which the code expresses it.  I base this on the evidence of he Respondent’s 

witnesses, in particular, Naicker’s version of the “stocking” incident which is in stark 

contrast to that of the Applicant’s and on a balance of probabilities to be more 

probable.    

 

Furthermore, at no stage did the Applicant lodge a grievance suggesting that 

Gomes’s behaviour towards her was at all inappropriate.  The content of her 

“grievance” (B1 -3) which she discussed with Viljoen and with Gomes makes no 

reference to sexual harassment.  Also she made no mention to Kieck that Gomes’s 

conduct towards her was offensive. In terms of the code, an employee is entitled to 

lodge a complaint either formally or informally and is given full protection in terms of 

confidentiality and further harassment by the perpetrator.  The Applicant chose to do 

neither despite having been advised to do so.  The offer to resolve the dispute 

between the Applicant and Gomes was withdrawn at the time the Respondent 

learned that the Applicant’s husband attempted solicit from the Respondent’s 

employees information implicating Gomes on sexual harassment.  On its own, 

there appears to be prima facie nothing untoward in this.  However, taken in the 

context of this matter, the conduct of the Applicant’s husband does not help support 

the probabilities favouring the Applicant’s version.  The fact is, that had the grievance 

been resolved and settled between the parties it would have been done so without 
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any reference whatsoever to sexual harassment, as the grievance did not 

contemplate sexual harassment. 

 

I do not for one moment condone Gomes’s conduct when he made the comment 

after giving her the P.S. chocolate, or his tug on her stocking, all of which may well 

border on sexual harassment, but such a finding cannot be made given the 

circumstances and the nature of the type of grievance that was lodged, the fact that 

the Respondent’s witnesses, (in a manner which appeared to be unrehearsed), 

elicited information that the Applicant was resentful towards Gomes because she 

was passed over for promotion, the solicitation by her husband of information 

concerning sexual harassment without success, the history of the Applicant’s 

mental health to  which all the Respondent’s witnesses testified , (again in manner 

that seemed unrehearsed) of which the Applicant confided to them of her marital 

problems and her husband’s control and domination of her. It was implied that the 

Applicant suffered a nervous breakdown as a result of the intolerable conditions 

created at work for her.  However, no medical evidence either in the form of viva voca  

testimony or in the form of medical documentation were adduced to prove a causal 

link between the Applicant’s mental condition and Gomes’s conduct towards her.  

From the evidence of the Respondent’s witnesses, all of whom who worked closely 

with her and knew her considerably well, it appears that the Applicant was extremely 

unhappy with her marriage and had been experiencing financial problems as well.   

It appears as if an accumulation of factors could possibly have contributed to her 

mental breakdown. 

 

From the evidence presented I further find that the Applicant is a fighter (in her own 

words).  The Applicant made a “big issue” when she was unhappy with the seating 

arrangement, she made an issue of being passed over for promotion, she made an 

issue when Gomes did not greet her.  When Gomes made the comment about the 

chocolate, the Applicant was quick to retort “you are not my type”.  Evidence was led 

about a particular session at the team-building conference which led to a screaming 

match between Gomes and the Applicant.  This does not create the impression that 
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the Applicant was in a subordinate position in this particular instance.  She 

expressed exactly what she felt about Gomes, he shouted at her and she shouted 

back. I do not get the impression of the Applicant being a victim of Gomes’s wrath.   

 
Furthermore, I find no evidence that the Applicant was victimised at work.  The 

Applicant testified to an incident where she received a written warning after she 

made an arrangement with Viljoen.  Viljjoen denied the Applicant’s version 

completely and presented the circumstances leading to Applicant receiving the 

warning.  I find in all probabilities Viljoen’s version to be the more probable one and 

I do not find that the Applicant was victimised in this particular instance.  Again, if the 

Applicant had at all felt victimised she did not raise this informally or lodge a formal 

grievance of victimisation  in terms of the grievance procedure. 

 

Inasmuch that the Applicant would like to paint a picture of Gomes’s indifference to 

her grievance, (she testified the Gomes merely pushed aside her letter and Viljoen 

yawned at the end of the meeting), I find this not be the case.  Gomes had asked her 

to discuss her feelings with him and when nothing was resolved at the meeting, he 

referred her letter to Trevor Kieck who held several meetings with the Applicant in a 

concerted attempt to resolve the dispute. In fact, had it not been for the conduct of the 

Applicant’s husband, the dispute might well have resolved.   

 

There is no evidence of any duress or coercion on the part of the Respondent in the 

Applicant’s choice to resign.   In the circumstances, the Applicant has not 

discharged the onus of proving a dismissal in terms of Section 186(1)(e) of the 

Labour Relations Act.                  

   
AWARD: 
 

1. The Applicant was not constructively dismissed in terms of Section 186(1)(e) 

of the Labour Relations Act.   



  page 17 of 17 pages 

2. The Respondent is ordered to pay the wasted costs of the Applicant including 

the costs of the opposed Application on 10th February 2005 and 3rd March 

2005   which were occasioned by the Respondent’s requests for a 

postponement.  Cost are awarded to the Applicant as between Attorney and 

own client.    

 
Signed and dated at JOHANNESBURG on 28TH APRIL 2005 
 
 
NASIMA RAFFEE  

NBCCI Panellist:  
 


