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AT THE NATIONAL BARGAINING COUNCIL FOR THE CHEMICAL INDUSTRY 
HELD IN JOHANNESBURG 
 
In the arbitration betw een: 

 

Mzizi Pamela Sonto                                                                            Applicant 

 

 

And 

 

 

Set Point                                                                                          Respondent 

 

   
                      ARBITRATION AWARD 

   

 

Case Number                          :     GPCHEM2404 

Date of arbitration                    :     02 March 2006 

Date of aw ard                          :     03 March 2006 

                                    

 

5 Hollard Street, Marshalltow n, 2107 

PO Box 61418, Marshalltow n, 2107 

E- mail: nbcci@bulloin.org.za 

Telephone No: (011) 833 0522 

Fax: (011) 833 0591 

                                          

Joseph Mphaphuli 
Arbitrator  
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1. DETAILS OF HEARING AND REPRESENTATION 

 
The aw ard follows an arbitration hearing conducted in Johannesburg on Thursday 02 

March 2006. The meeting w as conducted in terms of Section 191 (5) (a) of the 

Labour Relations Act 66/1995 (“The Act”) as Amended. 

 

Mr Mabote a union off icial namely, NCUSA represented the Applicant. Mr 
Rademeyer its M. D represented the Respondent. 

 

The proceedings w ere mechanically recorded. 

 

2. ISSUE IN DISPUTE 
 

Whether there w as a dismissal or not, if  so, w hether the dismissal w as effected in 

accordance w ith the principles of fairness and w hether the remedy applied for if  any, 

was appropriate. 

 

3. BACKGROUND TO THE DISPUTE 
 

The Employer w as in the business of chemical analysis w ith its premises situated in 

Isando. The Employee commenced duties on 10 May 2003. Her position w as a 

general w orker. She earned R 2 169.00 per month. Her last w orking day w as in or 

about June 2005.  

 

There w as no pre  - dismissal hearing. The Employee Party disputed both the 

substantive and procedural fairness of the dismissal. 

 

The Employee Party f iled for compensation in the event of the aw ard being in its 

favour. 

 

4. SURV EY OF EVIDENCE AND ARGUM ENT 
 

The Employee gave the follow ing evidence. She fell ill sometime in 2005. She w as 

suffering from Tuberculosis. As a consequence she consulted medically at the local 

health centre. She w as booked off work for the period July to January 2006. She 

presented proof of incapacity to the Employer soon after she was booked off work. 
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She returned to w ork in January. Part – w ay through her f irst day at work the 

Employer summoned her to the off ice. The Employer informed her that she w as 

being laid off and that he would send for in due course.  In the mean time the 

Employer had recruited someone to replace her. 

 

Dr Rademeyer gave testimony on behalf of the company. The Employee fell sick 

during the course of the year 2005. The Employee took a lot of time off work due to 

illness. She stopped reporting for work round about July 2005. The Employer w as 

appraised of the Employee’s situation via her sister. Her sister w as in the service of 

the Employer. 

 

Her sister advised the Employer that the Employee w ished to terminate her services. 

The Employee needed money and as such wished to withdraw from the Employer’s 

provident fund. This happened in or about September 2005. The Employer issued a 

withdraw al form through the Employee’s sister. The sister returned the signed form 

The Employer assumed that the Employee had resigned from the company. 

 

For strange reasons the Employee returned to w ork in or about January 2006. She 

intimated that she had presented herself for duty. The Employer could not take her 
back into employment as her position w as replaced. 

 

5.  ANALYSIS OF EVIDENCE AND ARGUMENT 
 

The question of w hether there w as a dismissal or not, is a question of fact and like all 

other questions of fact may only be determined by evidence. A dismissal is at issue 

when one person namely, an employee has been caused by another, namely an 

employer to lose her or his job. Dismissal may be effected directly or indirectly. 

 

In the case of indirect dismissal an employer may simply bring undue pressure upon 

an employee to cause an employee to abandon or resign his or her position. Where it  

concerns direct dismissal, an employer terminate an employee’s employment 

contract by a direct oral or written instruction. 

 

Likew ise an employee may terminate his or her services directly or indirectly. An 

employee w ho unreasonably stays away from w ork for a period in excess of f ive 

consecutive w orking days or w alks out of a job w ith no intention to return, may be 

deemed to have brought an end to the employment relationship. 
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Resignation on the other hand, is a deliberate act and unlike desertion cannot be 

implied. 

 

An employer w ho alleges that an employee has resigned bears the onus to prove the 

allegation. Resignation can only be executed in w riting and signed by the resigning 

employee. The question of the existence of a voluntary resignation as opposed to a 

forced resignation has as its prominent feature, a resignation letter casting no blame 

on the part of an employer as cause for resignation. Section 37(4)(a) of the Basic 

Conditions of Employment Act is testimony to this fact. Only in the case of an illiterate 

employee  may the termination be made verbally. Either w ay there was no evidence 

to this effect. 

 

I f ind the Employer’s version less credible in that it w as contradictory and 

inconsistent. The Employer presented three versions relating to the termination of the 

Employee’s services. These being, desertion, incapacity and resignation. 

 

The Employer could not how ever, substantiate any of the alleged reasons for 

termination of employment. Be that as it  may, if  desertion w as the reason for 
termination of employment, a pre – dismissal hearing should have been constituted 

on the Employee’s return to w ork. Likew ise there should have been a pre – dismissal 

investigation in the case of dismissal for incapacity. Resignation falls out of the 

equation as there w as no evidence to that effect. 

 

What appeared to have been the ostensible reason for the termination of the 

Employee’s services w as unexplained or unexcused absence from w ork. The 

Employee could not say w hy she did not report for duty follow ing the 4th November 

2005. According to the medical report the Employee w as declared f it to report for 

duty from 05 November 2005. The Employee inexplicably only presented herself for 

duty in or about January 2006. 

 

In the circumstances the Employer w as entitled to demand an explanation and w here 

none w as forthcoming as indeed w as the case, dismissal w as applicable. The 

Employer should, how ever, have executed the dismissal in accordance w ith a fair 

procedure. A fair procedure entails convening a disciplinary hearing to allow  an 

affected employee an opportunity to state w hy he or she should not be dismissed. 
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In the f inal analysis I conclude that the Employer erred in not affording the Employee 

an opportunity to be heard. This amounts to procedural unfairness w hich in turn is 

actionable in terms of the Act. 

 

6. AWARD 
 

1. The dismissal w as only procedurally unfair. 

2. I order Set Point to compensate Mzizi Pamela Sonto at R 2 169.00 x 3 =  

   R 6 507.00. 

       Compensation must be effected on or before 01 May 2006. 

3. I make no cost order. 

 

    

Joseph Mphaphuli 
Signed 

 

 Arbitrator 

03 March 2006 


