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IN THE NATIONAL BARGAINING COUNCIL 

FOR CHEMICAL INDUSTRY 

 

 Commissioner:  Boniswa Mbovane         
 Case No.:GPCHEM2019  
 Date of Award: 12 December 2005 
  
 In the ARBITRATION between: 
 
Ishmael Mohapi Khoesha              Applicant 
 
And 
 
Triumph Safety Glass                                                            Respondent 
 

Union/Applicant’s representative:  

              Union/Applicant’s address: C/O 85 Congo and Nigeria   

                                                      Portion 34    

                                                     Extension 28 

                                                     Vooslorus 

                                      Telephone:  

                                          Telefax:  

 

      Respondent’s representative:  

                       Respondent’s address: P O Box 146287  

                                                         Bracken Garden  

                                                         1452              

                                      Telephone:  011 868 5558/9 

                                           Telefax: 011 868 1587 
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DETAILS OF HEARING AND REPRESENTATION 

 

The matter was heard on 29 November 2005 at the Councils premises in 

Johannesburg.  The Applicant was represented by Mr. Sefotja the practising 

attorney.  The Respondent was represented by Mr. De Wet the human 

resources manager.  The proceedings were electronically recorded. 

 

ISSUES TO BE DECIDED 

 

• Whether the dismissal was substantively fair or not. 

 

SURVEY OF EVIDENCE 

 

Summary of the Respondent’s version 

 

The Respondent led the testimony of three witnesses.  The first witness was 

Craig Howard.  He briefly testified as follows: - the Company had urgent job 

that needed to be done.  He called on the number of employees to assist with 

the preparation of the glass.  They later noticed that there were damages on 

the glass.  The damage was caused by the pad that was used to separate the 

glasses due to the fact that they were wrongly placed.  There was a distinct 

possibility that some of the glasses that were delivered to Tek glass- the 

client might have also been damaged.  He then phoned the Applicant who 

was still few meters away from the client’s premises and requested him to go 

and check the glasses.  He made two phone calls for the same request but 

the Applicant refused to do that.  He realised that during the fist phone call 

that the Applicant would not cooperate because he was accusing him of 

causing him to work overtime.  When he phoned for the second time the 

Applicant accused him that he was harassing him.  On this he decided not to 

pursue the request any further.  It was Mr. Howard’s further testimony that 

the only reason given by the Applicant for failure to obey the instruction was 
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that he was running a lift club and could not let the people wait for him.  This 

reason was not substantial because the Applicant works until five o’clock and 

the request was made around 4h40.  It would have taken him about five 

minutes to check the glasses and another five to ten minutes to return back 

to the Company.  He would have made it to the Company by five o’clock.  It 

was therefore unreasonable for him to refuse to obey that request.  If the 

request was made to another driver that driver would have obeyed without 

any hassles.   

 

During cross examination Mr. Howard testified that he only realised the 

damage after the Applicant has gone to the client.  He does not know what 

time that was but the Applicant was still on route to the client.  By the time 

he called the Applicant told him that he has already left the client’s premises 

but was on the stop sign which was few meters away from the client’s 

premises.  He conceded that the Applicant was a driver and did not have any 

technical knowledge about glass.  He however, contended that the request 

was not unreasonable because what he was required to do did not need any 

technical person.  All that was required of the Applicant was to check whether 

the labels were damaged or not and even a school boy would be able to 

notice the damaged logos from the correct ones.  He testified that at the time 

of the instruction there were other people at the Company that he could have 

send.  All the supervisors were busy at the time.  Further to that he stated 

that he did not see the reason why would he do that if one of his employees 

was just few meters away from the client and was capable to do what he was 

instructed to.  It was his further contention that the instruction was urgent as 

it was intended to prevent irreparable damage to the glass that might results 

to financial loss to the Company.   He stated that he does not know whether 

the Applicant had taken the tea and the lunch break on that day.  Even if he 

has not that might not have been the valid reason not to carryout the 

instruction because there is a canteen at the client’s premises that the 

Applicant had used in the past.  Further to that he never mentioned that to 
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him.  The only reason he gave was the people that would be waiting for him 

at five o’clock for transport. 

 

Neil Hay was the second witness.  In brief he testified that he was the 

complainant during the Applicant’s disciplinary hearing.  He initiated the 

proceedings after the Applicant committed misconduct.  He stated that Mr. 

Howard reported to him that the Applicant refused to carry out a reasonable 

instruction.  He then called the Applicant to his office with an intention to 

hear what his problem was.  The moment he started telling him about the 

possible consequences of his action, in particular that if the client had worked 

on the glass that night as that was to be the case it would have resulted to 

financial loss on the Company.  The Applicant behaved strangely in that he 

started shouting at him.  He accused him of causing him to work under poor 

conditions.  Seeing that things were getting out of control he called one of the 

supervisors to assist in calming him down.  The Applicant pointed his finger at 

that supervisor and threatened him saying he knows where he stays at the 

location.  The conclusion was that he was intimidating the supervisor.  He 

stated that the Applicant was a fairly new employee who has been with the 

Company for six months as the permanent employee.  He does not know 

what triggered such reaction.  He felt embarrassed by his conduct as none of 

his subordinates has shouted at him or his supervisor in his presence before.  

He did not know what next would follow as he has never seen the Applicant 

like that before.  He then decided to suspend him from work because if his 

conduct was left unchallenged it would be difficult for the Company to 

discipline its employees as they would always refer to this incident.   

 

Mr. Hay testified that the Applicant’s defence was that he had not taken the 

tea and the lunch break.  He knew that he was not obligated to work during 

his lunch break.  Further to that that cannot be a valid excuse for his conduct 

as there were instances where he has worked overtime before and was duly 

remunerated for that.  Besides he could buy from Tek Glass canteen as he 

has done that in the past.  His refusal to carry out that instruction was 
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nothing but an indication that he did not have the Company’s best interest at 

heart.    

 

Mr. Hay further testified that the Applicant was not harassed by anyone within 

the Company, if he did he has never lodged any grievance to that effect.  The 

only complaint he raised was about salary increase which he was told it would 

be revisited after the probation period.    

 

It was Mr. Hay’s further testimony that the instruction given by Mr. Howard 

was reasonable.  All that was expected of the Applicant was to check if there 

were damaged logos on the glasses, separate the glasses with damaged 

logos from those that were fine before the toughing was done on them.  He 

stated that once a logo has been put on the glass it needs to be toughened to 

make it a permanent print.  The toughening process is irreversible and the 

client was going to toughen the glass that evening.  It was therefore 

important and urgent that the glasses were separated before that process can 

be done.  

 

During cross examination Mr. Hay testified that he wanted to find out from 

the Applicant the reason for his conduct but the Applicant did not give him 

the chance to do that as he was shouting all the time.  He denied that he told 

the Applicant he would be liable for the financial loss incurred by the 

Company as the results of his refusal to carry out the instruction.  He 

contended that the Applicant started shouting at him even before he could 

finish telling him the financial implications for his conduct.  He called the 

supervisor to be the witness of the subject of their discussion.  He rebutted 

evidence that the Applicant was made to pay for something he did not do.  

He stated that although there are deductions from his pay slip one cannot tell 

what they were for because they just state for glass which means a lot of 

things i.e. the Applicant might have purchase the glass for personal use.  It 

was his further contention the Applicant shouted at both himself and the 

supervisor.  He further contended that there was no reason for the Company 
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to send another person to check the glasses because even a child is ab le to 

differentiate between the damage and the undamaged glass. 

 

The third witness was Wilson Manamela the supervisor.  His testimony was in 

collaboration of Mr. Hay concerning the events that took place in Mr. Hay’s 

office. He stated he felt threatened by what the Applicant said because he 

accused him of being a sell out because many people get killed for work 

related incidents.  As the result of this incident he would not feel comfortable 

working with the Applicant again as it would be difficult for him to give him 

instruction.  It was his further testimony that at no stage was the Applicant 

told he would pay for the damage.   

 

During cross examination Mr. Manamela testified that although he is the 

supervisor he is not always with the employees when they are loading 

because he knows that they know the job.  Besides Mr. Howard was present 

during the loading of the glass that was later discovered to have been 

damaged.  He testified that one of the reasons he was called to be part of the 

discussion regarding the dispute was that he could be a witness of what was 

really said because the Applicant was not cooperating.  He contended that he 

was threatened and believes everyone would have after being threatened to 

be a sell out.  He testified that the instruction was very urgent because the 

client’s evening shift commences after five and it would not have taken the 

Applicant more than five minutes to check the glasses.   

 

Summary of the Applicant’s version 

 

The Applicant  Ishmael Khoesha briefly testified that: - he was employed as 

a driver and was also told that he would be required to help with other jobs.  

On 27 January 2005 he was called by Mr. Hay to explain what transpired 

during the previous day between himself and Mr. Howard.  After he had 

explained Mr. Hay asked who would be responsible for damages.  In response 

he told him he would not be responsible because he did not damage the 
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glass.  Mr.  Hay then called Mr. Manamela to repeat the same thing to him 

that he would be responsible for the damages.  He then told Mr. Manamela 

not to sell him because the location life was hard and he needed any cent he 

could get in order to survive.  He testified that he refused to go back to the 

client to check the glass due to insufficient time as he was only left with ten 

minutes before his knock off time.  He was tired because he had worked hard 

that day and could not even take both the tea and lunch break.  Further to 

that he was rushing home because his wife was ill and the people he was 

travelling with were going to be inconvenienced.   

 

During cross examination Mr. Khoesha testified that the three Company 

witnesses were lying when they testified that he was fighting them.  He failed 

to rebut their testimony regarding that because he was not permitted to 

speak while they were testified.  He stated that during the disciplinary hearing 

he told the presiding officer of the deductions that were made from his salary 

because of damages that were not caused by him.  It was as a result of that 

that he told Mr. Hay and Mr. Maname la that he would not take any 

responsibility for any damages any more.  He testified that the company 

always wanted to get rid of him and the disciplinary hearing was the vehicle 

that was used to fulfil that desire despite the fact that there were justifiable 

reasons for dismissal because it is not compulsory for anyone to work 

overtime and on that day he was not willing to work overtime.  He was asked 

if it was unreasonable for the Company to ask him to check the glasses as he 

was close to the client.  He stated that from the management’s point of view 

it was reasonable but from his side it was not.  Further to that Mr. Howard did 

not request him but demanded that he goes back to the client.   

 

ANALYSIS OF EVIDENCE 

 

I am called upon to determine on the balance of probabilit ies whether the 

dismissal of Mr. Khoesha was substantively fair or not.  In terms of section 
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192(2) of the Labour Relations Act 66 of 1995 as amended the Respondent 

bears the onus of proof.   

 

The Applicant was charged for gross misconduct being refusal to carry out 

reasonable instructions, shouting at the manager and threatening the 

supervisor.  His defence was that the instruction was unreasonable and that 

the manager and the supervisor misunderstood him as he was not shouting 

or threatening but was trying to explain to them why he would not accept 

responsibility for the damages.   

 

It is evident that the charges against the Applicant were of serious nature.  It 

would follow therefore that should it be found that he had indeed committed 

such misconduct that dismissal was the proper sanction. 

 

The following facts were common cause: - 

• The Applicant was instructed to go back to the client to check whether 

the logos were damaged or not.   

• He was few meters away from the client’s premises at the time and 

would have taken him at most about five minutes to check them.   

• He refused to carry out such instructions.   

• He had a meeting with both Mr. Hay and Manamela regarding his 

conduct. 

• One of the factors discussed in that meeting was the question of 

damages.  

• The Applicant told Mr. Manamela not to sell him out. 

 

My task is to determine whether such instruction was reasonable or not.  

According to the Respondent such instruction was issued in order to prevent 

the possible irreparable damage to the glass and financial loss.  The only 

person who was closer to the client at the time was the Applicant.  The 

reasons furnished for refusal to carry such instructions were tea and lunch 

break and also that he did not want the people he was travelling with to be 
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inconvenienced.  The request was made within working hours although it was 

getting closer to knock off time.  It is however, evident that if he was to be 

late it would not have been more than ten minutes late.  He has worked 

overtime before except that on the day in question he was not prepared to.  I 

doubt that the ten minutes would have made any difference.  There was 

therefore nothing untoward the instruction.   

 

I now consider whether he threatened the supervisors.  He did not dispute 

that he shouted and pointed fingers at Mr. Hay.  He also admitted to have 

told Mr. Manamela not to sell him in different context than what Mr. 

Manamela stated.  It is clear that the trust relationship between the parties 

has been broken.  I do not find any reason that justifies my interference with 

the Company’s decision to dismiss him. 

 

AWARD 

 

I therefore make the following award: - 

The dismissal of Ishmael Mohapi Khoesha by Triumph Safety Glass was 

substantively fair. 

He is not entitled to any relief and I make no order as to costs. 

 

 

Signed and dated at Johannesburg on 12 December 2005 
 
 
 
B MBOVANE 
PANELLIST    


