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 DETAILS OF HEARING AND REPRESENTATION 
 
This is an arbitration award in the matter between SACWU on behalf 

of Mr P. Tjale, the Applicant, and African Explosives Ltd, the 

Respondent. The hearing took place on 30 May 2005 at Chamber of 
Mines in Johannesburg. Whereas the Applicant was represented by 
Mr Chidi, the union officer, the Respondent was represented by Mr R. 

Van Wyk, the Industrial Relations Manager. 
  

ISSUES IN DISPUTE 
 
To determine if the Applicant’s dismissal was substantively unfair. 
 

BACKGROUND OF THE CASE  
 
The Applicant was dismissed by the Respondent on 22 March 2005  

for alleged unauthorized use of company vehicle. The Applicant 
challenged the substantive fairness of the dismissal. 
 

SURVEY OF EVIDENCE AND ARGUMENT 
 
FOR THE RESPONDENT 

 

 



Mr Allan Cottom, the Maintenance Engineer for Northern Territory, 

testified that he requested the Applicant to take spares to Polokwane 
on 08 March 2005. The Applicant agreed. That was at about 16h00. 
The witness indicated that at about 23h45 he called the Applicant 

who was on his way back from Polokwane and the Applicant told him 

that he was tired. The following day he was phoned by Johan Zaidy 
to check if the witness was aware that the Applicant took the car 
home and that the car radio was stolen while the car was parked at 

Applicant’s place. The witness indicated that the Applicant never 
asked him he could take the car home. He indicated that even if 
asked he could not have agreed without contacting his seniors. The 

witness referred to pages 9-10A which are rules for the use of 
company cars. The witness indicated that the Applicant signed these 
rules on 01 July 2003. The witness indicated further that he was not 

aware of anybody who gave the Applicant permission to take the car 
home. The witness referred further to page 11A, which is a 
communiqué to all employees informing them that the use of a 

company vehicle is regarded as a dismissable offence. The witness 
testified that these rules and communiqué are put on notice boards 
and even read to employees during their induction sessions. The 

witness indicated further that during the disciplinary hearing the 
chairperson asked both the witness and the Applicant if they object to 
the polygraph test and both agreed to undergo the test. The Applicant 

proved deceptive whereas the witness was proven non deceptive. 

 
During cross-examination the witness was asked what his comment 

would be if the Applicant says he permitted him to take the car home 



and the witness denied ever giving the Applicant such a permission. It 

was put to the witness that on 15 October 2004 the Applicant took the 
car home and returned it only on 18 October 2004 and because the 
car never got damaged that time the Respondent accommodated that 

and the witness replied by saying he did not know of that. Asked as to 

how many hours did the Applicant work on the date of the alleged 
incident the witness said from 07h00 until midnight. Asked as to 
whether he arranged for the Applicant as per bullet no 2 under 

manager’s tasks (B1) the witness said the Applicant did not make 
such a request. (This bullet no 2 provides that the manager must 
ensure that planning for drivers trips takes into account a rest stop 

every 2 hours and accommodation for sleep after 8 hours).  
 
Asked if the Applicant informed him that he was tired the witness 

responded in the affirmative. Asked if knew that the Applicant used 
the pool car to drive from Thabazimbi to home and vice versa for the 
whole month the witness said he did not know of that. It was put to 

the witness that the Applicant at that time had no written permission 
as required by the policy the witness said that was wrong. Asked if 
knew that other managers override the policy the witness said the 

rules are there to be observed. Asked if the driver is expected to 
report the accident  as per company policy the witness said drivers 
should report accidents. It was put to the witness that the Applicant 

did report the accident as per page 6B. 

 
Asked during questions of clarity what is expected from the driver 

who knocks off late and no accommodation has been arranged the 



witness said he would park the company car and take his. Asked if 

the Applicant had the car the witness said as far as he aware the 
Applicant’s car was at the workplace. 
 

Asked during cross-examination if the Applicant’s car was at the 

company premises the witness said he did not know. Asked if there 
was an arrangement to take Applicant home that night the witness 
said no such arrangement was made. 

 
Asked during the re-examination what he heard about the Applicant’s 
car the witness said he heard that the car was taken to the  

Applicant’s home before the Applicant could go to Polokwane. Asked 
if there are instances where permission is granted for an employee to 
take the car home the witness said that is when the employee had to 

drive straight to the site. 
 
FOR THE APPLICANT 

 
The Applicant testified that he has been with the company since 
1980. He knows company rules and procedures. The employee 

testified that on 09 March 2005 he got permission from Mr Cottom to 
take the vehicle home. He testified that on 08 March 2005 he 
reported for duty at 07h30. At about 15H50 Mr Cottom requested him 

to take spares to Polokwane and he agreed. The Applicant testified 

he decided to take his car home before going to Polokwane because 
he knew that he is going to arrive at about midnight from Polokwane 

and no one would be around to help him push his car to get the 



engine running. He indicated that his managers knew that his car had 

a problem. The Applicant testified that he intended to hike/walk home 
upon his return from Polokwane. He however arrived after midnight 
and he was very tired. He requested his manager to take car home 

over the telephone and the manager agreed. 

 
 The Applicant indicated that he took car many a times home. The 
Applicant indicated that on 15 October 2004 he was given permission 

by Mr Cottom to take car home. On 28 October 2003 he was 
requested by Mr Cottom to go and relieve at Thabazimbi. Mr Cottom 
gave him the verbal permission to take the car home. The Applicant 

indicated that if permission is granted to take the car the home the 
driver must ensure that the car is parked at a safe place. He parked 
the car at a safe place. The Applicant said he did not use the car for 

his own personal benefit. He indicated that he reported the accident 
after the car was broken into as per company policy.  
 

During cross-examination the Applicant was asked why he at some 
stages walked/hiked home the witness said sometimes he would 
arrive late driving a truck with explosives and he would not take 

explosives home. When put to him that Mr Cottom denied giving him 
permission to take car home the witness said Mr Cottom was lying. 
Asked what is a safe area according to him the witness said it is a 

yard with gates that can be locked. He said he locked the gates after 

parking the car that morning. It was put to the witness that he replied 
to the chairman during disciplinary hearing by saying the carport did 

not have gates, the Applicant said the question was about the carport 



and not the gate of the yard. Asked why he took the car home the 

Applicant said he worked 19hrs that day and that he was tired hence 
he requested the manager to take the car home. It was put to the 
Applicant that he thought that permission was granted because he 

said to Mr Cottom that he was tired and was on his way home (page 

4A). 
 
The Applicant indicated during questions of clarity that he is 

unemployed hitherto. 
 
ARGUMENT 

 
FOR THE RESPONDENT 
 
The Respondent argued that the Applicant was aware that he could 
not take car home without permission. He signed for the policy 
regulating usage of company vehicles. Applicant knew of this rule. 

The rule is fair as it is aimed at curbing loss of company property. The 
Respondent argued that the Applicant’s actions were premeditated as 
he took his car home before driving to Polokwane. The Applicant 

never requested Mr Cottom to take the car home and Mr Cottom had 
no reasons to deny the Applicant taking the car. A lie detector proved 
that the Applicant was deceptive. The Applicant contradicted himself. 

 

FOR THE APPLICANT 
 



It was argued for the Applicant that it was not for the first time to take 

the car home. Mr Cottom confirmed that he was informed that the 
Applicant was tired. It is the Applicant’s version that Mr Cottom gave 
him permission to take car home. The Applicant thought the car was 

safe. The yards’ gate was locked. The Applicant did not contradict 

himself in anyway. The carport did not have gates. He reported the 
accident to the police. Applicant prayed for retrospective employment. 
 

 
ANALYSIS OF EVIDENCE AND ARGUMENT 
 

Section 192 (1) of the Labour Relations Act of 66 of 1995 (‘the Act’) 
provides that in any proceedings concerning a dismissal, the 
employee must establish the existence of the dismissal. In the matter 

in casu the employee’s dismissal was not disputed and thus 
exonerating the employee from leading evidence to establish the 
existence of the dismissal. 

 
Section 192 (2) of the Act provides that if the existence of the 
dismissal is established, the employer must prove that the dismissal 

is fair. In terms of Schedule 8 of Code of Good Practice a dismissal is 
unfair if it is not effected for a fair reason and in accordance with a fair 
procedure. Whether or not the procedure is fair is determined by a 

number of factors, inter alia, probing of grounds of dismissal; 

notification of an employee of allegations against her\him; giving the 
employee the opportunity to state his\her case, etc. The Applicant did 



not challenge the procedure the Respondent followed in dismissing 

him. 
 
Item 7 of Schedule 8 of the Act provides that any person who is to 

determine whether a dismissal for misconduct is unfair should 

consider: 
 

(a) whether or not the employee contravened a rule or standard 

regulating conduct in, or of relevance to , the workplace , and 
(b) if the rule\ standard was contravened , whether or not 

(i) the rule\ standard was reasonable 

(ii) the employee was aware or could reasonably be 
expected to have been aware of the rule\ standard 

(iii) the rule\ standard has been consistently applied by the 

employer 
            (iv)  dismissal was an appropriate sanction for the   
                       contravention of the rule\ standard. 

 
The Applicant challenged the substantive fairness of the dismissal. 
From the Applicant’s evidence it is however clear that the existence 

of the rule, the reasonableness and the knowledge thereof are not 
challenged. He indicated that he had the necessary permission. The 
Applicant placed in dispute the accuracy of the contents of the bundle 

submitted by the Respondent. The Respondent on the other hand 

disputed the existence of such a permission to take the car home. 
The onus vested on the Respondent to prove that the dismissal was 

fair. 



 

The Respondent called one witness.  I find the version of the 
Applicant to be more probable. Mr Cottom himself testified that it was 
about 23h45 when he last spoke to the Applicant and at that time the 

Applicant was still on the route from Polokwane. He confirms that the 

Applicant indicated to him that he was tired. Knowing that it his 
responsibility in terms of the company rules to organize 
accommodation or at the least an alternative transport to an 

employee who worked more than 8 hours it is probable that the 
question as to how the Applicant would be going home was indeed 
discussed. The Applicant was tired and it was clear that the Applicant 

would arrive at workplace after midnight. These factors make the 
Applicant’s version more probable. It was on the face of these factors 
that Mr Cottom probably said to the Applicant that he should take the 

car home. Since the car got damaged at the Applicant’s place, it 
would be convenient for him to say that he did not give the 
permission more so that he did not arrange or at the least enquire 

about how the Applicant would reach home even if the policy expects 
him to do. It is unfortunate that Mr Cottom is putting the blame on the 
Applicant for not requesting the arrangement. Regard should be had 

that the Applicant’s decision to hike home was not per arrangement. 
 
When asked about where the Applicant’s car was during questions of 

clarity he indicated that as far as he was aware it was at still at 

workplace. When asked during cross-examination if the car was at 
the workplace he said he did not know. During re-exam he said the 

Applicant did not tell him when he took the car home before going to 



Polokwane as he realized after the investigation. What it means is 

that at the time of the incident he did not know where the car was. 
This at best shows how he failed to execute his task as the manager.  
 

I found no contradictions in the Applicant’s evidence. I agree with the 

Applicant that the questions posed by the chairperson of the 
disciplinary and the cross-examiner at the arbitration hearing about 
gates are different. The chairperson asked about the carport gate 

whereas the cross-examiner asked how does the Applicant perceive 
safety of the car parked at home and the Applicant said when the 
yard’s gate is closed. 

 
In so far as the issue of polygraph test is concerned the person who 
administered the test was not called as a witness. The accuracy of 

the contents of the bundle was placed in dispute and I cannot 
therefore find the test to be helpful in any manner.  
 

Even if were to find that the permission was not granted I would have 
difficulty in finding the dismissal to be an appropriate sanction. 
Regard should be had that the mere fact that using company vehicle 

without permission is a dismissable offence does not mean that the 
circumstances of the case and the employee’s mitigating factors 
should not taken into account.  

 

The Applicant that day, out of his love of work, agreed when 
requested to drive to Polokwane. Regard should be had to the fact 

that the Applicant was about to knock off when requested to go to 



Polokwane. He came back from Polokwane after midnight. He said 

he worked 19 hours that day. It was natural that he was tired. 
Although the Respondent wants us to believe that the Applicant took 
his car home because he planned to take the Respondent’s car home 

it did not dispute that the Applicant’s car engine could only be started 

by physically pushing the car, which means that even if the car was at 
company premises the Applicant would not push it alone more so that 
he worked 19 hours and that he was tired. His car being at the 

premises thus takes this case no further.  Although the Respondent’s 
witness wants us to believe that it was the Applicant’s responsibility to 
ask for accommodation or alternative transport if he worked more 

than 8 hours the policy of the Respondent on Bundle B bullet no.2 
identifies the responsibility as the manager’s. The manager did not 
even know that the Applicant intended to walk or hike home because 

he did enquire and/or arrange as required by the policy.  
 
The Applicant testified that he worked for the Respondent since 1980 

and that was never challenged during cross-examination, which 
means that the Applicant had about 24 years of service with the 
Respondent.  The Respondent did not prove any previous convictions 

against the Applicant save to argue that the Applicant was previously 
dismissed, the dismissal which was set aside by the 
commissioner/dispute resolver at the arbitration. Although the 

Respondent wanted to use this previous dismissal against the 

Applicant, the fact that it was set aside reflects otherwise. The 
Respondent did not lead evidence to demonstrate that all this strong 

and compelling factors were taken into account. 



 

In terms of Section 193 (1) of the Act, the arbitrator who finds that the 
dismissal was unfair may order that the employee be re-instated, re-
employed or compensated. Section 193 (2) of the Act provides that 

the arbitrator must require the employer to re-instate or re-employ 

unless the employee does not wish to be re-instated or re-employed; 
the continued employment relationship would be intolerable; re-
instatement or re-employment is not reasonably practicable under the 

circumstances or unless the dismissal was only procedurally unfair. 
The Applicant prayed for retrospective reinstatement. The Applicant 
during his evidence indicated that there was a stage where he 

requested retrenchment because he did not enjoy his work. He 
however requested retrospective employment. It means to me that he 
is ready to work out the differences he has with the Respondent. 

Taking into account the circumstances of this case I am unable to 
conclude that the employment relationship would become intolerable 
if the Applicant goes back to work.  

 
AWARD 
 

After considering the facts of the case, circumstances of the 
dismissal, the length of service, the disciplinary record of the 
Applicant, the fact that he is unemployed hitherto, the circumstances 

of the Respondent and other relevant factors I  therefore make the 

following order: 
 

 



1. that Mr P. Tjale, the Applicant, be reinstated by the 

Respondent, African Explosives Ltd, on same terms and 
conditions that applied at the time of the dismissal. The 
reinstatement is retrospective to the date of dismissal. The 

Respondent, thus, is ordered to compensate the Applicant as 

back pay the amount of R17986.04 (seventeen thousand nine 
hundred and eighty six rand and four cents). This amount is 
calculated at the Applicant’s rate of remuneration at the time of 

the dismissal. The Applicant earned a salary of R8062.07 per 
month at the time of the dismissal. The dismissal was 
substantively unfair. 

 
2. that this amount of R17986.04 (seventeen thousand nine 

hundred and eighty six rand and four cents) be paid by the 

Respondent to the Applicant on or before the 30th June 2005. 
 

3. the Applicant to report for duty as from 20 June 2005. 

  
4. that parties must note that no order as to costs have been 

made herein. 

 
     4. that the parties must take further note that this arbitration    
         award is final and binding and can be enforced in terms of  

         Section 143(1) of the Act and further that it may be made an  

         order of the Labour Court in terms of Section 158 (1)(c) of the  
         Act. 

 



DATED AND SIGNED AT PRETORIA ON THIS THE 12th DAY OF 
JUNE 2005. 
 
_________________________________ 
COMMISSIONER: MS MOLEBALOA 
     


