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DETAILS OF THE HEARING AND REPRESENTATION: 

The dispute came before me as an Arbitration on 29th September 2005 after the 

conciliation process failed to resolve the dispute on 01st May 2005. 

The Applicants (hereinafter referred to as Applicant 1 and Applicant 2) represented 

themselves. 

The Respondent was represented by Ms. N Fourie of NEASEA an Employer’s 

Organisation. 

 

ISSUE TO BE DECIDED: 

The issue to be decided is whether the dismissals of the Applicants were 

procedurally and substantively fair? 

 

BACKGROUND OF THE DISPUTE: 

The Applicant 1 and Applicant 2 were employed by Respondent from February 2003. 

Applicant 1 was responsible for the production and marketing of the Respondent 

Company, whilst Applicant 2 was responsible for financial administration of the 

Company. The Applicants referred a dispute in terms of Section 186 (e) of the Labour 

Relations Act. The Applicants claimed that the Respondent made continued 

employment intolerable and they decided to resign on 18 March 2005. 
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SUMMARY OF EVIDENCE AND ARGUMENT: 

Appl icant 1  testi fied after been sworn in  as fo l lows: 

In and during March 2005, he was confronted by Mr. Delport, the Managing Director 

of Respondent, with allegations of theft and fraud occurring in the Company and that 

monies were being paid into the Applicant 1’s account. 

He was questioned on several occasions during March 2005 and was requested to 

undergo a lie detector test. Upon legal advise procured, he refused to take the test. 

On 18th March 2005, he was called into the office by Mr. Delport where he was met 

by a lie detector practitioner. Mr. Delport asked him to remain calm. The practitioner 

explained the Applicant’s rights to him, whereupon he refused to take the test. The 

practitioner also advised that his wife, Applicant 2, would be called in to take the test. 

The Applicant left the office. On the same day, both the Applicants left their workplace 

to take their daughter to a school camp. Applicant 1 was telephoned by Mr. Delport to 

return the Company vehicle and the cell phone as it was not to be used over the 

weekend for personal purposes. 

The Applicant claimed that he has always had access to the Company vehicle for 

both personal and business purposes. 

The Applicant was promised a salary of R15000.00 when he started, of which he has 

only received R10000.00 per month. He was also promised shares in the Company 

but this has not materialised. The Company has made entries on the financial 

statement to confirm the above. 
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The Applicant claims that he had given of his best to Respondent. He did not regard 

the Respondent’s conduct as an investigation but rather as an opportunity for 

confrontation and threats being levelled at him by the Respondent. He believes the 

least that the Respondent could do is to pay him his last month’s salary. 

The Respondent Company comprises of family members and as a result of these 

allegations and investigation it has not been pleasant to work at Respondent any 

longer. The relationship between the families has been affected. Despite his 

explanations to questions asked, he believes that his credibility is in doubt. In two 

meetings between himself and the Directors, allegations have been made against 

him. 

 

Under cross-examination, he confirmed that no disciplinary action was yet taken 

against him and that he had not lodged a grievance against the Managing Director, 

neither did the police take a statement from him. 

He conceded that if was his business and that there were rumours of irregularities 

that he would also have launched an investigation. The Applicant claimed that the 

Company has no grievance procedures that he could invoke. He denied that he was 

oversensitive and overreacted and Applicant claimed that they were once friends and 

now they are “enemies. The Applicant also conceded that when he was first 

requested by Mr. Delport to undergo a lie detector test, he had previously agreed. 

 

Appl icant 2  testi fied under oath as fo l lows: 
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The Applicant was responsible for the financial administration of the Company. In 

March 2005 she requested a cheque from Mr Christo Delport to pay out wages. 

He advised her to use the monies that would have been paid in for a “Midas” 

account. 

When she replied that the order was cancelled, he told her to use the money in the 

money box. At that stage she got the impression that something was amiss and that 

she was likely being accused of dishonesty. When she discussed it with her 

husband, Applicant 1, he directed her to where the money actually was. 

 

She was disappointed that Mr. Delport could be suspicious of her, and claimed that 

judging from Mr. Delport’s body language that he did not believe her. 

She was subsequently questioned by Mr. Delport of any monies that may not have 

been accounted for in the business or any other irregularities in his office, to which 

she replied that she knew of nothing irregular that may be taking place in the 

Company. 

 

In the presence of Mr. Delport, a Mr. Christo Swart alleged that stock has been 

missing and that her husband, Applicant 1 may be responsible for it. 

Unless she would make a confession/admission of whatever she knows she could 

spend the week-end in jail. 

She was very upset and this further gave rise to the work environment being 

intolerable. Allegations were made against her husband to which she was expected 

to have answers for. She was also questioned about a personal bank account that 
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she had, which was used to facilitate transactions between Applicant 1 and his 

private businesses. She explained that this personal account was only in her name 

and that she did not manage it, but only signed cheques if this was required. She 

believed that there was always team spirit at Respondent Company and that if there 

were irregularities that they would be able to resolve it and not deal with in the 

manner that it had been. She felt her personal integrity was attacked and since her 

husband, Applicant 1, decided to terminate his employment that she would do so as 

well. She claimed that she was earning a net salary of R5 000-00 (five thousand 

rand) per month. 

 

Under cross examination, she confirmed that she was not subjected to disciplinary 

action and that the police had not requested a statement from her. She also claimed 

that she could not invoke any grievance procedure as there was none in the 

Company. 

 

Whilst she conceded that she would also have launched an investigation if there 

were claims of irregularities in her business, she also believed that there was 

another way to do it. 

After all the people involved were family members. She confirmed that she was not 

subjected to a lie detector test. She conceded that there was nothing untoward about 

being questioned but disagreed with Mr. Delport’s insinuation and allegations and 

the manner in which it had taken place. 
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She denied that she had overreacted but rather as they were all related it had 

compounded the problems and had become intolerable. She admitted that she 

confronted Mr. Delport about the allegations made and that he replied that he is 

merely looking for answers. She also confirmed that she had no knowledge of 

whatever business deals her husband, Applicant 1 was conducting. 

 

M r. Delport testi fied on behal f o f Respondent as fo l lows: 

He is the Managing Director of Respondent Company and has twenty employees 

reporting to him. 

In and during August 2004, he received information that stock had left the Company 

without any financial documents being completed. He had insufficient information 

and was not able to act upon it. 

In December 2004, an order had been processed, but upon an enquiry by himself, 

Applicant 1 acknowledged that he had not paid in the cash yet. 

Again during January and February 2005, he received information that indicated that 

there were irregularities taking place in the business and in March 2005 launched 

an investigation. 

 

The Applicants were called in separately and questioned but could not add anything 

to the investigation. They both subsequently resigned. He believed that they 

overreacted and in the light of the fact that he was seeking answers from them, it was 

not necessary to question everyone. He claimed that he advised that no-one would 

be prosecuted and he invited everyone with any information to come forward. 
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Under cross-examination by Applicant 1, he conceded that Applicant 1 had 

contributed well to the Company and had never doubted his commitment. When he 

was asked why he had first asked the employees for information and had not come 

to him, he replied that he needed information before he could confront Applicant 1. 

He claimed that he had no ulterior motives when he requested Applicant 1 to 

undergo a lie detector’s test. 

 

Under cross-examination by Applicant 2, Mr. Delport conceded that although he 

could not recall, Mr Christo Swart may have made threatening allegations against 

Applicant 2 when questioning her. He denied that he accused her of theft. 

 

Both Applicants’ argued that they want their last month’s salary and that they would 

still have been working there, but for the intolerable work environment. 

 

The Respondent argued that the Applicants resigned voluntarily and there was no 

undue pressure on them to terminate their employment and that I should assess the 

evidence objectively and find in favour of the Respondent. 

The Respondent acknowledged that the Applicants would be entitled to any 

outstanding statutory payments. 

 

ANALYSIS OF EVIDENCE & ARGUMENT: 



NBCCI/GPCHEM 1375   9 

I am required to consider upon the evidence before me whether a dismissal has 

occurred in accordance with Section 186 (e) of the Labour Relations Act (LRA).  

Section 186 (e) defines dismissal as meaning that:  

“……. an employee terminated a contract of employment with or without notice 

because the employer made continued employment intolerable for the 

employee”; 

 

Section 192 of the LRA requires that an employee must prove the existence of a 

dismissal and that the employer’s conduct was intolerable. The onus then shifts on 

the employer to prove that its action was indeed lawful and fair. 

In assessing the evidence, I considered the following as pointed out by Senior 

Commissioner John Grogan in:-  

 

CWIT obo Marele and Glass Centre obo Rudy (1999) 8 CCMA 6.13.15 

 

D id  the Appl icants in tend brin ing an end to  the em ploym ent 

re la tionship? 

The Applicant 1 after having been telephoned by Mr. Delport to return the Company 

vehicle and cell phone tendered his resignation. This was also on the day that he 

was requested to undergo a lie detector’s test. Applicant 2 claimed that the 

environment at work was no longer pleasant after she was faced with allegations 

and insinuations and also the questioning by Mr. Delport and Mr Christo Swart. She 
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felt that after what her husband Applicant 1 had been subjected to and when he had 

decided to resign that she followed suit. 

 

I found therefore that the Applicants had intended to bring the employment 

relationship to an end. There was an immediate and direct link between the incident 

and conduct which the Applicants found intolerable and hence their resignation. 

 

Had the working re la tionship becom e so unbearable, ob jective ly 

speaking, that the em ployees could not fu l fi l  the i r ob l igation to  work? 

In Erasmus and ER Govender 1999 8 CCMA 6.13.13 the arbitrator asked the 

following question. 

“… has the employer created circumstances which went beyond the normal 

atmosphere of the workplace, was the employer’s conduct, or were the 

circumstances beyond the norm?” 

 

The intolerable situation arose according to both Applicants as a result of an 

investigation launched by the Respondent. Both Applicants claimed that allegations 

and insinuations were made against them. Applicant 1 was requested to undergo a 

lie detector's test which he declined to do. 

Applicant 2 felt aggrieved when she believed that her integrity was questioned, she 

was being accused of dishonesty and the questioning in the offices made her 

emotional. The Respondent expected answers from her about Applicant 1 and she 
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could not give any. She followed Applicant 1 when he decided to resign as his 

emotional state had impacted on her. 

The intolerability complained of had occurred in the first half of March 2005. Both 

Applicants resigned on 18th March 2005, after Applicant 1 was instructed to return the 

Company vehicle. 

 

Did the em ployer create the in to lerable si tuation? 

The term ination of the em ploym ent re la tionships m ust be l inked to  the 

conduct o f the em ployer and not that o f anyone e lse. 

 

Again, the complaints of intolerability arose from the investigation. The investigation 

was launched by Respondent as a result of information of alleged irregularities 

occurring in the Company. I do not believe that the Respondent acted untoward 

when it elected to investigate the rumours. Any reasonable employer would have 

done so. 

 

Was the unbearable si tuation l ike ly to  endure for a  period that justi fied 

term ination of the re la tionship by the em ployee? 

What I do not understand is why the Applicants did not allow the investigation to take 

its normal course of events and since they claimed they were innocent, the 

investigation would certainly have shown same. The Applicants decided to resign in 

the midst of an investigation, and I believe prematurely. 
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Was the term ination of the em ploym ent contract the only reasonable 

option open to  the em ployee in  the ci rcum stances? 

Resignation must always be the last resort. Termination by an employee should be a 

last resort as the only reasonable option to an employee. 

 

I must add that what distinguishes this case from others may be the personal 

relationship of the parties that went beyond the normal working conditions and that 

may have escalated the subjective state of minds of the Applicants. I do believe that 

especially since there was a family relationship between the parties that Respondent 

could have dealt with it more diplomatically. 

 

The Applicants claimed that here was no grievance procedure in the Company and 

that they could invoke. It may be so, but the Applicants after being questioned, felt 

dissatisfied about being confronted but did nothing more to show how aggrieved they 

were. Why did the Applicants not address their dissatisfaction in writing? Applicant 1 

was part of the management team and could have called a meeting. Had the 

meeting been declined then perhaps he could show that he had sought an 

alternative to the termination. Applicant 2 claimed she spoke to Mr. Delport about her 

dissatisfaction and he replied that he was merely looking for answers. 

 

What is considered to  be “in to lerable” m ust be assessed objective ly? 

What would a reasonable employee find intolerable in the circumstances 

experienced by the employee, not simply the subjective view of the employee. 
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I do not believe that in the circumstances resignation was the only resort available to 

the Applicants and that an employee should give the employer a reasonable time to 

rectify a situation reported by the employee to be intolerable. 

The Applicants both requested that the Respondent should pay them their last 

month’s salary. The Respondent argued that the Applicants did not serve a notice 

period. Since the Applicants are claiming constructive dismissal and the Respondent 

accepted their resignation without laying claim to the Applicants serving their notice 

period, the Employer is deemed to have waived its rights in respect thereof. 

 

The Applicant 1 testified that he received R10000-00 per month whilst the Applicant 2 

received a salary of R5000-00 net per month. This testimony was not disputed by 

Respondent. Applicant 1 was seeking redress in respect of shares that was 

promised to him. There was not sufficient information before me in this regard and I 

believe Applicant 1’s claim may be pursued in terms of any civil action if he so 

wishes.  

 

FINDING: 

The Applicants failed to discharge the onus that rested on them and I accordingly 

award as follows: 

  

AWARD: 

1. The application for unfair dismissal of Applicant 1 and Applicant 2 is 

dismissed; 
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2. The Respondent is ordered to pay both the Applicant 1 and Applicant 2 the 

remuneration they would be entitled to until the last day of their employment 

up to and including 21st March 2005. 

3. The remuneration is calculated as follows: 

Applicant 1  R6 923-60 

Applicant 2  R3 461-80 

These amounts were calculated on the nett salaries received by the Applicants 

and accordingly the Respondent is responsible for the Income Tax liability 

payable to the South Africa Receiver of Revenue (SARS). 

4. The above amount is payable to both Applicants within five working days upon 

receipt of this award. 

5. The outstanding sum earns interest from date of this award as provided for in 

Section 143 (2) of the Labour Relations Act. 

 

Signed and dated at Johannesburg on 03 r d October 2005. 

 

 

 

…………………………….. 

Zarina Wale le  

NBCCI Panel l ist:  


