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DETAILS OF HEARING AND REPRESENTATION: 
 
This matter was heard at the Johannesburg offices of the NBC for the Chemical Industry 
on 25/2/05.  The applicant represented himself while the respondent was represented by 
Mr. S KALICHARAN, Human Resources Manager. 
 
ISSUE TO BE DECIDED: 
 
Did the respondent unfairly dismiss the applicant on 16/8/04 and if so, what is the 
appropriate remedy in terms of Section 194 of the LRA given that the applicant 
confirmed at the hearing that he was not seeking reinstatement or re-employment? 
 
BACKGROUND TO THE ISSUE: 
 
The applicant referred this matter to the Council for conciliation on 23/8/04.  On 8/10/04 
the Council issued a Certificate of Outcome confirming that the matter remained 
unresolved.  It is common cause in this matter that the applicant was dismissed for gross 
insubordination following his failure to attend for work on 9/8/04, a public holiday. 
 
On 25/2/05 the parties signed a pre-arbitration minute confirming that the applicant was 
not challenging the procedural fairness of his dismissal. 
 
SUMMARY OF EVIDENCE AND ARGUMENT: 
 
It is common cause in this matter that:- 
 

(1) The applicant prior to his dismissal was employed by the respondent effective 
16/2/04 as a MECHANICIAN and that his hours of work were determined by 
a shift roster. 

 
(2) 9/8/04 fell within the applicant’s shift roster. 

 
(3) On 5/8/04 the applicant met with his supervisor Mr. UNGERER requesting 

leave on 9/8/04 and that Mr. UNGERER refused the applicant permission to 
take leave. 

 
(4) On 9/8/04 the applicant took leave without permission. 

 
(5) The applicant had, on 13/2/04, signed a contract of employment which under 

the Sub-Heading – “OVERTIME, SUNDAY WORK AND PUBLIC 
HOLIDAYS” reads – “You agree to work overtime when requested to do so 
within the parameter permitted by law.” 

 
(6) The applicant’s employment contract provides for summary termination – “if 

you disobey a lawful order or direction from your superior………” 
 



The applicant did not deny that Mr. UNGERER had refused him permission to take leave 
given the operational requirement to cover the shift in question, nor did he deny that he 
understood that his absence would cause others to work overtime to cover for his  
absence.  He argued that his refusal to work on 9/8/04 was based on his assertion that the 
instruction to work on 9/8/04 was unlawful in terms of Section 18 of the Basic 
Conditions of Employment Act. 
 
The applicant agreed that he had not chosen to test the lawfulness of Mr. UNGERER’s 
instruction by raising a grievance, but had taken unauthorized leave on the day in 
question because he believed he was entitled to do so.  He further agreed that on previous 
occasions during 1994 he had worked public holidays when they fell within his shift 
roster. 
 
The applicant testified at the hearing that he believed that Mr. UNGERER on 5/8/04 
knew that he would not be attending work on 9/8/04, and that following his meeting with 
Mr. UNGERER he had made arrangements with a fellow employee to cover for him.  
The applicant agreed under cross-examination, that he did not have authority to arrange 
overtime for a fellow employee, and that he had not called for that person to testify either 
at his disciplinary hearing or at this arbitration. 
 
Finally, the applicant testified that he had been told by his trade union representative at 
the disciplinary hearing to say – “I want to apologise.  I was not clear about my contract.  
I thought if it was a public holiday I was not forced to work.”  At this hearing he was  
maintaining that he believed he was within his rights not to come to work on 9/8/04. 
 
ANALYSIS OF EVIDENCE AND ARGUMENT: 
 
Section 18 (1) of the Basic Conditions of Employment Act states – “An employer may 
not require an employee to work on a public holiday except in accordance with an 
agreement."  On 13/2/04 the applicant agreed that his hours of work would be in 
accordance with a shift roster.  It is the applicant’s version that his shift roster included 
public holidays.  On 13/2/04 the applicant further agreed under the heading – 
“OVERTIME, SUNDAY WORK AND PUBLIC HOLIDAYS” to – “work overtime 
when requested to do so within the parameters permitted by law.” 
 
I, therefore, find that an agreement for the applicant to work public holidays as 
contemplated by Section 18 (1) of the Basic Conditions of Employment Act was in place. 
 
The instruction to work on 9/8/04 was therefore lawful.  The applicant does not deny the 
operational requirements upon which the instruction was based.  I, therefore, find the 
instruction legitimate as well as lawful.  I  further find that the applicant’s refusal to 
comply with the instruction to be in open defiance of Mr. UNGERER’s attempt to remind 
the applicant of his contractual obligations, and that the applicant is, therefore, guilty of 
gross insubordination. 
 



An arbitrator cannot lightly interfere with a reasonable sanction imposed by an employer 
to uphold a reasonable rule. 
 
AWARD: 
 
The dismissal of the applicant by the respondent on 16/8/04 is upheld. 
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