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In the arbitration between: 
 
 
GIWUSA obo MEMBERS          Employee party 
 

and 
 
EDENTEC INDUSTRIAL (Pty) Ltd                                          Employer 
party 
 
 
 
 

ARBITRATION AWARD 
 
 
Union/Employee’s representative:     Mr. Bil ly Phuti Thaba 
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Employer’s representative:      Mr. Jan Smit 
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     Edenglen 
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    Tel: 011 452 8790  
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1. DETAILS OF THE HEARING AND REPRESENTATION: 
 

The dispute w as referred for arbitration in terms of section 24 of the Labour Relations Act 66 

of 1995. The matter w as set dow n for Arbitration proceedings at the off ices of the National 

Bargaining Council for the Chemical Industry (“the Council) on the 22nd of May 2006 and w as 

tape recorded.  

 

The Applicant Trade Union w as present at the proceedings and w as represented by Mr. B. P. 

Thaba. The Respondent w as represented by Mr. J. Smit. 

 
2. ISSUES IN DISPUTE: 
 
Whether the Respondent is in breach of clause 4.3, read together w ith clause 1.3 of the 
Collective Agreement concluded betw een the parties on the 19th of July 2005 (“the 
Agreement”).  
 
3. SURVEY OF ARGUMENT & EVIDENCE: 
 

Arbitrator’s note: The vast bulk of the submissions made by the parties at the proceedings w as 

either common cause or remained undisputed. For the sake of brevity, I w ill not repeat the 

submissions made by the parties verbatim, but w ill restrict myself to the salient parts of the 

testimony and submissions. 

 

It w as common cause that, follow ing protracted negotiations, agreement w as f inally reached 

betw een the major role-players in the industry sector for w orking hours in the industry to be 

reduced from 42 to 40 per w eek. The players could not, how ever, agree on a definition of 

“w orking hours”. Finally, after a number of years, the parties succeeded in drafting a f inal 

agreement w hich reflected a new  definition for “w orking hours” and w hich w as signed by 

both the Applicant and the Respondent’s representative employers’ organisation. The new  

definition read as follow s: 
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“working hours is defined as the time spent between starting and finishing times, by 

an employee, at a defined workplace during which he/she is available to be engaged 

in the work of the employer within legislated parameters” 

 

The Respondent then proceeded, on its interpretation of the Agreement, to reduce the time 

spent on the premises by its employees by 15 minutes (Mondays to Thursdays) and to remove 

the 15-minute afternoon tea from so-called “paid time. In so doing, it argued, the employees’ 

actual w orking hours, as defined by clause 4.3, w as reduced by 2 hours to equal a total 

number of 40 hours per w eek actually engaged in w ork. Although the employees w ould, as a 

result, still spend the same number of hours on the premises the resultant changes meant (so 

Mr. Smit argued),  that their w orking hours, as defined, had been reduced by 2 hours per 

w eek. 

 

The Applicant argued that, as the employees still spent the same number of hours on the 

premises, their w orking hours had, in fact, remained exactly the same. Mr. Thaba submitted 

further that, as the Responded had revoked a so-called 15 minute paid “grace period” (w hich 

had been granted to assist employees in f inding transport timeously at the end of the shift, but 

the ratio of w hich has since became defunct due to improved transport facilities), the 

Respondent’s interpretation of the Agreement w as less favourable than the conditions that had 

existed prior to its implementation and that I should order the retrospective payment of the 15-

minute “grace period” to the Applicants, as w ell as order their time spent on the Respondent’s 

premises to be reduced to 40 hours. In this regard I w as referred to clause 1.3 of the 

Agreement w hich reads as follow s: 

 

“Any existing condition, which is more favourable than the conditions contained within 

this agreement, will remain in force at plant level” 

 

4. ANALYSIS OF ARGUMENT & EVIDENCE: 

 

Disputes frequently arise over the interpretation or application of collective agreements. These 

may be referred for arbitration in terms of the dispute resolution provisions of the collective 

agreement itself, or to the CCMA in terms of section 24(5) of the LRA. A dispute over the 

interpretation of a collective agreement exists w hen the parties disagree over the meaning of a 
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particular provision. I am of the view  that, in interpreting a collective agreement, (as w ould be 

the case in any other agreement concluded betw een tw o or more consenting and capable 

parties) the arbitrator is entitled and, in fact, obliged to consider the common law  rules of the 

interpretation of statutes.  

 

One of the golden rules in this regard is that the eventual interpreter of the contract should 

primarily confine him or herself to the ordinary meaning of the w ording of the contract, unless 

such an interpretation results in an absurdity.  

 

Clause 4.3 states that “w orking hours” (w hich w as to be reduced to 40 hours per w eek) 

w ould constitute those hours during w hich an employee w ould be “available to be engaged” in 

his or her designated labour. The Respondent argued that this w as precisely w hat it had 

implemented by ensuring the actual time that its employees w ould be required to be “available 

to be engaged” to be 40 hours or less. The Applicant argued, in effect, that “w orking hours” 

should encompass the w hole of the time spent on the premises. 

 

Although I have a measure of sympathy w ith the Applicant in this regard, such an interpretation 

is not borne out by the w ording of the contract itself. On the “reasonable bystander test”, it is 

clear that, in terms of clause 4.3, “w orking hours” is to be restricted to those time periods 

actually w orked or w here employees w ould be required to be available for w ork. In the 

absence of any provision to the contrary, I am of the view  that such an interpretation is 

correct, regardless of w hether the actual time spent on the employer’s premises exceeds 40 

hours per w eek.  

 

The Applicant further argued that I should have regard to clause 1.3, w hich states that any 

previous condition of employment more favourable than the “new ” conditions w ould remain in 

force as before. Having considered the submissions made by the parties in this regard, 

including the payslips handed up by both sides, I am satisf ied that insuff icient facts or 

argument w as presented to me to conclude that the “new ” conditions of employment, i.e. the 

new  definition of “w orking hours”, w as in any w ay less favourable to the previous 

dispensation. Whether such an interpretation w ould be fair tow ards the employees is neither 

here nor there, as I am not tasked to rule on the fairness of the Respondent’s conduct. 
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Arbitrator’s note: On this point, I need to state that I am indeed aw are of the dissenting 

view point that holds that such an approach (i.e. the strict contractual approach) is incorrect, 

because collective agreements are sui generis - the object of the interpreter should rather be 

to ensure that the collective agreement effectively ensures sound industrial relations. This 

entails a shift from contractual considerations to considerations of equity. In this regard, the 

judgement of the Labour Appeal Court in Northern Cape Forests v SA Agricultural & 

Allied Workers & others (1997) 18 ILJ 971 (LAC) is often quoted w ith approval. I am of the 

view , how ever, that the court had merely stressed that the interpreter should ask the further 

question w hether the interpretation yielded by these principles accords w ith the objectives of 

the LRA. In the present matter, I am satisf ied that it does. The fact is that a collective agreement 

is a w ritten memorandum w hich is meant to reflect the terms and conditions to w hich the 

parties have agreed at the time they concluded the agreement and, on the plain language of the 

text of the Agreement, I am satisf ied that the obvious interpretation is the correct one. 

 

In the premise, I deem the follow ing order to be appropriate: 

 
5. AWARD: 
 

5.1 For the above reasons, I conclude that the definition of “w orking hours” be interpreted 

so as to refer to the actual time period betw een starting and f inishing times that an 

employee w ould be required to w ork, or to be available to perform such w ork, and not 

to the total time period spent on the employer’s premises; 

 

5.2 As such, the Respondent is not in breach of the collective agreement concluded on the 

19th of July 2006 and the current application is dismissed; 

 

5.3 I make no order as to costs. 

 

Signed and dated at Johannesburg on the 23rd of May 2006 
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__________________ 

(Signed per electronic signature. Hard copy available on request) 

 

NBCCI Panellist: B. J. van Niekerk 

 


