
IN THE NATIONAL BARGAINING COUNCIL FOR THE CHEMICAL 
INDUSTRY 
       Case No: GPCHEM 2226 
 
In the matter between: 
 
GARY STRIMLING       Applicant 
 
And 
 
THEBE PHARMACEUTICALS       Respondent 
 
 
      AWARD 
 
 
Hearing and representation  
The matter was heard on 3 May 2006 at the Council premises situated in Marshall Street, 
Johannesburg. Mr Strimling represented himself while Ms Jacobs represented the 
Respondent. 
 
Preliminary Issues 
An application for legal representation was made by an attorney Mr Dorfling from 
Snyman Attorneys. Mr Dorfling contended that the matter was not of a complex nature 
and had essentially hoped to reply on the Applicant’s good gesture to allow him to 
represent the Respondent. Mr Strimling opposed the application. 
I denied the request for legal representation on the basis that Mr Dorfling had stated that 
the matter was not complex and that he had hoped to rely on the goodwill gesture of the 
Applicant. These arguments were neither persuasive nor conclusive in allowing legal 
representation. 
 
Ms Jacobs, the Human Resources Manager indicated that she wished to proceed with the 
arbitration. 
 
Background to dispute 
The Applicant was employed as a sales representative in 2005. TherE had been problems 
with his performance in that he did not submit reports timeously. He had also been given 
a warning for insubordination sometime in October 2005. He had been called to a 
performance enquiry during November 2005 which the Applicant failed to attend. The 
Applicant was given a final written warning for poor performance at the enquiry. Three 
days later he was charged as follows: 
“Gross insubordination: 

a) Did not attend poor performance investigation on 15 November 2005; 
b) Planners and reports either handed in late or not at all, after numerous requests 

and instructions. (E-mails attached).” 
 The Applicant was then dismissed at an enquiry held on 25 November 2005.  



Summary of Respondent’s submissions 
What follows is a brief synopsis of the evidence of the Respondent. The pertinent 
evidence will be dealt with in the analysis and findings. 
 
DAVINA GIBSON 
Ms Gibson testified that on 8 November 2005 she had attempted to give the Applicant the 
outcome of his previous disciplinary enquiry and also a notice to attend a poor 
performance enquiry. The Applicant refused to sign the documents. One Craig who had 
been passing by her office was then called in to witness that an attempt was made to give 
the Applicant the necessary documentation but that the Applicant refused to sign for it. 
Mr Craig then signed as a witness. She stated that the Applicant was hostile to her as he 
continued interrupting her while she was talking and left the documentation on her desk 
and left. 
 
CRAIG SHARFFENOTH 
 
Mr Scharffenoth testified that he is always running up and down the corridor and heard a 
commotion in Ms Gibson’s office. He stated that he put his head in the office and saw 
that Ms Gibson was trying to give Mr Strimling a letter. Ms Gibson to sign as a witness 
which he did. He then left the office and was asked again to come and sign another 
document. He stated that the Applicants tone was aggressive. 
 
HOWARD MILES GERRARD 
Mr Gerrard testified that he was the National Sales Manager of the Respondent. Sales 
Reps are required to weekly deliver a report and a planner. The Applicant did not do so 
and various e-mails were sent to him in that regard. A poor performance hearing was held 
in November 2005 which the Applicant did not attend. 
 
 
Summary of Applicants submissions 
What follows is a brief synopsis of the Applicant’s evidence. The pertinent evidence will 
be dealt with in the analysis and findings. 
 
GARY STRIMLING 
Mr Strimling testified that he was not informed about the poor performance hearing and 
therefore did not attend. He stated that there were no discussions regarding whether he 
should get a computer. He stated that he was told that should he not buy a computer he 
would be dismissed.  
 
 
JAMES WOODS 
Mr Woods testified that he was part of a team of three people who had interviewed and 
employed the Applicant. He stated that he had been retrenched in February 2005. he 
stated that Mr Strimling was “picking up the area” in terms of sales and that the previous 
rep had been moonlighting. 
 



 
Analysis of evidence and findings 
It is common cause that the Applicant was dismissed on 25 November 2005 pursuant to a 
disciplinary enquiry. The charges for which the Applicant had been dismissed is outlined 
earlier.  
 
Mr Strimling had been given a final written warning for insolence and insubordination 
during October 2005 and had received such warnings in November 2005. He had been 
given a notice to attend a poor performance enquiry scheduled for 15 November but he 
did not attend the enquiry. Mr Strimling indicates that he did not receive the notice to 
attend the poor performance enquiry. The reason he did not attend was simply because he 
did not want to accept the notice to attend the poor performance enquiry. Ms Gibson and 
Mr Scarffenoth testified that an attempt was made to give Mr Strimling the notice but that 
he did not accept it. I have no reason to doubt this portion of their evidence. Mr 
Strimlings failure to attend was as a result of his own reluctance to attend the enquiry. 
 
Mr Strimling was subsequently charged for insubordination for his failure to attend the 
poor performance enquiry. 
I find this rather strange. If an employee chooses not to attend an enquiry and an adverse 
finding is made against him, the employee will have to live with the consequences 
thereof. In the present matter, Mr Strimling was given a final written warning for poor 
performance. To then charge the employee for insubordination after giving him a final 
written warning in his absence is tantamount to double punishment. Mr Strimling’s  
failure to attend the poor performance enquiry and the consequent sanction put an end to 
that matter. To subsequently charge him for his non-attendance is in my view unfair. 
 
I now turn to deal with the second charge viz. “Planners and reports either handed in late 
or not at all, after numerous requests and instructions. (E-mails attached).” 
The poor performance enquiry on 15 November 2005 dealt with various  issues including 
the fact that the Applicant did not submit his weekly reports timeously despite having 
been told to do so. Pages 40- 41 of the Respondents bundle are the minutes of the 
Employers poor performance enquiry. On page 41 the chairperson indicates that “ Mr 
Gerrard presented numerous e-mails that he had sent to Mr Strimling requesting his  
weekly planners and reports. Mr Gerrard stated that these documentation are seldom 
presented on time. He further stated that no reports or planners have been received since 
the 17th of October 2005.” 
 
On the 18th of November 2005, Mr Strimling was given a notice to attend an enquiry and 
also suspended. He therefore was not at work from the 18th onwards. 
The question that needs to be determined is whether the second charge i.e “Planners and 
reports….(E-mails attached)” are related to the issues of poor performance or whether 
they constitute independently a charge of misconduct. The Notice to attend the Poor 
Performance investigation is contained on page 55 of the Respondents bundle. It reads as  
follows: 
“Please be advised that you are required to attend an investigation into your work 
performance in your current job functions, due to the following: 



Attached e-mails dated: 8/8, 25/8, 14/9, 10/10, 20/10, 31/10 self-explanatory.” 
 
The e-mails referred to above are contained in pages 47-54 of the Respondent’s bundle. 
All the e-mails make reference to the submission of planners and reports. The e-mail 
dated 8 August also makes mention of Sales targets. None of the other e-mails apart from 
8/8 deal with the issue of sales targets. 
 
It is therefore my opinion that the poor performance enquiry also included Mr Strimling’s  
failure to submit planners and reports timeously. I therefore view the second charge for 
which Mr Strimling was ultimately dismissed as one relating to poor work performance. 
The poor work performance enquiry was held on 15 November 2005 and Mr Strimling 
was given the outcome thereof on 18 November 2005 and at the same time suspended. I 
therefore do not believe that Mr Strimling had the necessary opportunity to rectify his 
poor performance for which he had been given a final written warning.  
 
The disciplinary enquiry held on 25 November 2006 therefore incorporated a charge for 
which Mr Strimling had already been given a final written warning. I do not find any 
exceptional circumstances that warranted the holding of a second enquiry on the same 
charge for which Mr Strimling had been given a final written warning.  
 
In the circumstances, I view the Respondent’s recharging of the Applicant with an 
offence for which he had already been given a final written warning as unfair. 
 
I therefore find the dismissal of the Applicant as unfair. 
 
I am now left to determine an appropriate award. The Applicant indicated that he did not 
wish to work again for the Respondent. The Respondent echoed the same views. There 
clearly does not seem to be a working relationship between the parties. 
I am therefore inclined to make an award of compensation. In considering the amount of 
compensation to be awarded I have taken the following factors into account: 
1. the Applicant had been without employment since his dismissal; 
2. the manner in which the Respondent chose to deal with the Applicant raises a 

suspicion that they intended to dismiss the Applicant and hence they charged him 
a second time for incidences that they had already imposed sanctions on and as  
more fully canvassed above; 

3. the Applicant had been given an opportunity to raise various issues concerning his  
failure to submit reports on time but had chosen not to attend the poor 
performance enquiry; 

4. the Applicant earned a basic salary of R11 500.00/month. 
 
In the circumstances I order as follows: 

1. the dismissal of the Applicant is unfair; 
2. the Respondent is ordered to pay the Applicant compensation in the amount of 

R46 000.00 calculated at 4 months salary at a rate of R11 500/month (4 x R11 
500.00) less any statutory deductions; 



3. the amount stated in 2 above should be paid within 30 days of receipt of this 
award. 

 
 
______________ 
Ahmed Cachalia 
15 May 2006.  
 
 
 
 
 
 


