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ARBITRATION AWARD 

 
 

In the matter between 
 
 

SACWU obo Mrovuso, Simon  
(Employee Party) 

 
And 

 
Roche Products 

(Employer Party) 
 

Case no: GP CHEM 2076 
 

5 December 2005 
 
 
 

DETAILS OF THE HEARING AND REPRESENTATION: 
 

The matter was referred to the NBCCI. Following the conciliation process 

the matter remained unresolved and a certif icate of non-resolution was then 

issued. The Employee party then referred the matter for arbitration, whereby 

the matter was set down for arbitration on 23 November 2005. 

 



 2 

At the scheduled arbitration hearing the employee party was present and was 

represented by Mr M Khumalo, a union offic ial. The Employer party was 

present and was represented by Mrs L Sililo, the HR practitioner for the 

employer. 

 

ISSUE IN DISPUTE: 
 
To determine whether the dismissal of the employee was both procedurally 

and substantively fair. 

 
SURVEY OF ARGUMENTS & EVIDENCE: 

 
Mrs Zelia Ribeiro  led the following evidence under oath: 

 

The witness was the Production manager at the time of the incident. The 

employee reported to the witness. 

 

The employee was employed on the Zambuk filling line, in the capacity of a 

machine operator. 

 

The employee was responsible for ensuring that the empty tins were 

available at all times for filling to take place. 

 

The employee was not responsible for capping the products. There does 

exist a separate bin for rejects to be placed in. 
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All staff are trained not to remove the products from the line area. Staff can 

ask for Zambuk for personal use but they are limited to approximately one 

per week. Staff are to get permission from the supervisor and then the 

supervisor gives them a sticker as authorization for the product. 

 

There was a prior incident where the employee was suspected of being 

involved in, but this was dropped as there was not enough evidence. 

 

Mr Moses Makhautsa led the following evidence under oath: 

 

The witness was employed by a private security company in the capacity of 

a security guard, and was stationed at the employer’s premises. 

 

The witness was responsible for searching the staff as they exited the 

factory. On 5 August the witness body searched the employee as he left the 

factory and felt items in his pocket. The employee was asked to take out the 

contents of his pocket, whereupon it was found that the employee had three 

filled Zambuk tins in his pocket.  

 

These three tins had no stickers on them. The employee stated to the witness 

that he had forgotten to get the stickers.  

 

The witness did not arrest the employee at that time, but instead reported the 

matter to management. 

 

Mr Mongezi Sokanyile led the following evidence under oath: 
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The witness was the chairperson of the disciplinary hearing.  

 

The witness had to make the determination if the employee was in the 

unauthorised possession of company property or not. From the disciplinary 

hearing, the employee was found guilty. 

 

The employee was issued with a dismissal letter stating for what the 

employee was being dismissed. 

 

During the disciplinary hearing, before the sanction was imposed, the 

witness gave the opportunity for mitigation to be submitted. Mitigating and 

aggravating factors were considered before deciding on the sanction. 

 

The employee led the following evidence under oath: 

 

The employee was employed for a period of 14 and a half years with the 

employer. 

 

On the day of the incident the employee picked up a fault on the line and 

proceeded to follow up on the fault. During this the employee identif ied 3 

tins of Zambuk, which were properly filled but due to the quality of the 

printing on the tins made them rejects. The employee manually put caps on 

them and took them, with the intention of taking them back to packaging, so 

that the company would not suffer a loss. 

 

In error the employee put them in his pocket. When the employee left the 

factory, as he was approaching the security point, he felt in his pocket for his 
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keys and in so doing found that he had 3 Zambuk tins. The employee on his 

own took out the tins and showed them to the security guard who then took 

possession of the items.  

 

On the following Monday the employee was suspended. The manager at the 

time of the suspension said that this was not the first time that the employee 

had done something like this and that is why he was being suspended. 

 

The employee did not know the reason for his dismissal. 

 

The employee does not know why the security would lie, but feels that he 

was put up to lie about this incident. 

 

 

ANALYSIS OF ARGUMENTS & EVIDENCE: 
 
From the evidence before me, I considered amongst others the following: 

 

I first considered the procedural fairness. The employee party argued that the 

dismissal was procedurally unfair as the chairperson failed to state why he 

was dismissed. From the evidence before me it was clearly apparent that the 

employee was issued with a dismissal letter in writing wherein it was stated 

for which offence he was being dismissed.  

 

The employee further in his evidence stated that he was told why he was 

dismissed by the chairperson, but this was outside the hearing. As such 
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based on the aforementioned I cannot find that the dismissal was 

procedurally unfair in this regard. 

 

With regards the substantive fairness, I considered amongst others the 

following: 

 

It was common cause that the employee had 3 tins of Zambuk in his 

possession when he attempted to leave the factory area. 

 

The major issue in dispute was that the employee stated that he had taken the 

3 tins out of his pocket before he was searched by the security, which would 

have shown that the employee had unintentionally forgotten the Zambuks in 

his pocket.  

 

The employer on the converse stated that the employee had intentionally 

placed  the tins in his pocket, with the intention of removing them. When the 

employee was  body searched, it was the security that had found the tins in 

his pocket. This was testified to by the security guard who was stationed at 

the exit to the factory. 

 

I as such had to determine whose version was more probable. There were no 

witnesses that could substantiate either the security guards version or the 

employee’s version. The security guard led evidence that when he found the 

tins on the employee, the employee stated that he had forgotten to get the 

stickers. This was not disputed by the employee party when the security 

guard was cross-examined. I then had to ask the question as to why would 

the employee say this, as one only needs the stickers in order to take 
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possession of the tins. The employee stated that he had forgotten the tins in 

his pocket, which would have meant that no stickers would have been 

needed. 

 

In addition to the above I could find no reason to find that the security guard 

would go to such great lengths to lie about this incident. The employee only 

cited a conspiracy to have him dismissed, but this was not supported by any 

evidence in the arbitration hearing.  

 

The fact that the security guard did not arrest the employee when he was 

found to be in the possession of the tins, does not amount to the dismissal 

being unfair. 

 

The prior incident which was referred to by the employee’s manager, where 

there was insufficient evidence to prove his guilt, was not considered by 

myself as the employee was never found guilty of any such offence. 

 

The submission that the decision to dismiss the employee was pre-

determined was not supported by sufficient evidence on the part of the 

employee party, and was as such not accepted by myself. 

 

I am as such satisfied that the employer has proven that the employee was 

guilty of the allegation for which he was dismissed, based on the balance of 

probabilities. 
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Based on the circumstances and the nature of the offence, I can find no fault 

on the part of the employer in issuing a sanction of dismissal in this instance, 

as the sanction did not shock my sense of fairness. 

 

 

FINDING: 
 

It is accordingly my determination that the dismissal of the employee 

was both procedurally and substantively fair. 

 
The case is accordingly dismissed. 

 

No order of costs is made against the parties. 

 

Grant Sheen  
Panelist - Gauteng 


