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IN THE NATIONAL BARGAINING COUNCIL FOR THE 
CHEMICAL INDUSTRY HELD AT GAUTENG  
 
 
 

Panellist: I. A. Sirkhot 
Case No:  GPCHEM 1929 

 
 
 
IN THE MATTER BETWEEN  
 
 
 
 
DICK BALOYI       APPLICANT 
 
 

AND 
 
 

EPI-CARE COSMETICS     RESPONDENT 
 
 
 

 

APPLICANT’S REPRESENTATIVE :   J. MOROLONG 
TELEPHONE NUMBER   : 011-337-8541 
FAX NUMBER     : 011-337-8571 
 
 

RESPONDENT’S REPRESENTATIVE : F ALLI 
TELEPHONE NUMBER   : 011-4938000 
FAX NUMBER     : 011-493-9494 
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DETAILS OF HEARING AND REPRESENTATION 

 

This arbitration was held at the Council Offices on 29 March 2006.  The Applicant was 

represented by J Morolong, Union Organiser, (CEPPWAWU).  The Respondent was 

represented by its Manager, F Alli.  The Respondent handed in a bundle of documents 

which was marked annexure A, pages 1 to 4. 

 

ISSUES TO BE DECIDED 

 

Whether the dismissal of the Applicant was procedurally and substantively unfair. 

 

SURVEY OF EVIDENCE 

 

The Respondent is a manufacturer of household, cosmetic and toiletry products.  The 

employee was charged with intimidation of a fellow employee, Joyce Zakwe, assaulting, 

threatening and abusing a fellow employee, John Manganyi and damaging company 

property.  It is common cause that the Applicant was provided with a charge sheet on 

the 29 July 2005 which he refused to sign (annexure A, page 1). 

 

The Receptionist, Joyce Zakwe, who also administered the payment of wages testified 

that she processed a garnishee order as a result of which monies were deducted from 

the salary of the Applicant.  The Applicant accused her of “eating his money and that he 

is going to get her as she thinks she is clever”.  Zakwe told the Applicant that she was 

acting in terms of the garnishee order.  The Applicant’s response was “I will sort you 

out”.  Zakwe was scared, took the threat seriously and reported the Applicant to 
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management.  The garnishee order was explained to the Applicant and that money was 

going to be deducted from his salary.   

 

John Manganyi employed as a compounder testified that the Applicant asked him to 

switch off the pump as they wanted to go on strike.  Manganyi switched off the pump 

and was then accused by the manager of putting the pump off.  The Applicant denied 

telling Manganyi to switch off the pump, as a result, an argument ensued.  The 

Applicant did not assault him. 

 

The Chairperson of the Disciplinary Hearing, Ismail Petker, testified that the Hearing 

was held in the absence of the Applicant as his union organiser was not present.  The 

Applicant refused to be represented by any of the 4 Shopstewards.   

 

The Applicant who was employed as a compounder testified that he requested the 

Shopstewards to represent him at the Hearing, but, they refused as they wanted the 

union organiser to be present.  The Applicant confirmed that his whole salary was taken 

to satisfy the garnishee order.  The Applicant approached Zakwe as he wanted to know 

why his whole salary was deducted.  Zakwe told him to see the manager who told him 

that he will sort it out, but never did.  The Applicant did not sign the notice of the 

Disciplinary Hearing as he was told by the Shopstewards not to sign anything if he does 

not understand the contents.  The Applicant confirmed that the union organiser was 

never informed of the date of the Disciplinary Hearing.  The Applicant did not receive a 

salary as the entire amount was utilised to satisfy the garnishee order.  The Applicant 

was given the outcome of the Hearing and tried to appeal but was told by a manager, 

Mr Alli, that he can even go to the CCMA and will not get his job back. 
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ANALYSIS OF EVIDENCE AND ARGUMENT 

 

It is common cause that none of the 4 Shopstewards wanted to represent the Applicant 

at the Disciplinary Hearing as the union organiser, Mpho, was not present.  An attempt 

by the Respondent to reach the union organiser on his cellular phone had failed and a 

message was left which he did not return.  The union office was called to locate the 

organiser, Mpho, but they could not provide any information.  The Applicant refused to 

participate in the Disciplinary Hearing which proceeded in his absence.  The Applicant 

was found guilty of intimidating Zakwe on more than one occasion, assaulting, 

threatening and abusing John Manganyi and conducting himself in an unruly manner 

and attempted to cause damage to his Respondent’s property by kicking a chair. 

 

The Respondent provided the Applicant with the opportunity to be represented either by 

a shopsteward, union organiser or by a representing himself.  There was no flat denial 

by the Chairperson regarding the Applicant’s request for representation.  It follows that 

no complaint can be levelled at a procedure in the course of which the Applicant is 

expressly invited to put forward his version and to bolster his defence but declines to do 

so.  The Applicant by his conduct has waived or abandoned his right to a Hearing.  The 

Applicant was fully aware of his legal rights, yet, he chose to abandon it by not 

participating in the Hearing. 

 

Accordingly, I find that the dismissal was procedurally fair. 

 

There is no evidence put before me that the Applicant assaulted Manganyi.  Manganyi 

switched the machine off as the Applicant had told him to do so in preparation for strike 
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action.  However, the Applicant in the presence of Mr Ally denied telling Manganyi to 

switch off the machine.  This denial angered Manganyi who confronted the Applicant.  

This altercation led to Manganyi and the Applicant threatening each other.  The 

Respondent confirmed receiving a “strike notice” from the union.  This altercation has to 

be viewed in the light of the pending strike action.  However, there is no evidence before 

me of the Applicant causing damage to the Respondent’s property or behaving in an 

unruly manner. 

 

The intimidation of Zakwe must be viewed in the context of the circumstances 

surrounding the incident. Although monies were deducted on previous occasions from 

the Applicants salary to satisfy a garnishee order, on this occasion, the Applicant’s   

entire salary was taken to satisfy the garnishee order, it was this deduction that led to 

the incident with Zakwe. The Respondent is compelled by law to comply with the 

garnishee order, the Respondent should have attempted to inform the Applicant that his 

entire salary will be utilised to satisfy the garnishee order.  The Applicant testified that 

he approached Zakwe when he did not receive his salary and was told to see Mr Ally 

who told the Applicant that he will sort it out later, but never did.  The Applicant denied 

threatening or intimidating Zakwe, however, I believe that the Applicant did intimidate 

Zakwe but did so out of anger as neither Zakwe who deals with wages nor any other 

manager had informed him that his entire salary will be utilised to satisfy the garnishee 

order.  To this extent, I believe that the Applicant’s outburst to Zakwe was provoked.  

 

Accordingly, I find that the dismissal was substantively unfair.  I do not believe that the 

Applicant should be reinstated as by way of his conduct, the Applicant is equally to 

blame and must accept responsibility for his actions. 
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Accordingly, I find the dismissal of the Applicant to be procedurally fair and 

substantively unfair. 

 

I make the following award:   

 

1. The Applicant is to be re-employed within 7(seven) days of the date of receipt of 

this Award by the Respondent. 

2. The Applicant is to be re-employed by the Respondent into the same position 

and on the same terms and conditions that applied to the Applicant as at the date 

of his dismissal. 

 

 

DATED at GAUTENG on this the 18TH APRIL 2006 

 

______________________________ 
ARBITRATOR 


