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1 DETAILS OF HEARING AND REPRESENTATION 
 

The hearing w as held at the National Bargaining Council for the Chemical Industry off ices,  

5 Hollard Street Marshalltow n on 20 October 2004.  The proceedings w ere recorded.  The 

applicant party w as represented by Ms Lerato R Modibane, one of the applicants.  The 

responding party w as represented by Mr. M O’Connor from GDP, the employers’ 

organization.    

  

The respondent called tw o witnesses: Mr. A van Vuuren and Mr. B Solomons.  The 

applicant party called the follow ing three applicants to testify: Mr. G Monareng, Ms. Neo 

Tladi and Ms. L Modibane. 

 

2 THE ISSUE TO BE DECIDED 
 

During the narrow ing of the issues the applicant party identif ied the issue in dispute to be 

the alleged unfair termination of their f ixed term contracts.  The applicant party felt aggrieved 
as they claimed the contracts w ere forged and no fair selection criteria w ere used to decide 

which contracts were terminated. 

 

3 SUMMARY OF EVIDENCE 
 

This section serves to highlight the issues raised by the w itnesses while giving testimony.  I 

will not repeat all the evidence but w ill consider that in my analysis of the evidence and 

arguments raised by the parties. 

 

The respondent’s evidence and argument 
 

The respondent’s f irst w itness, Mr B Solomons, the director of the company testif ied to the 

nature of the company.  He said that the company had alw ays relied on contract staff as the 

nature of the business was to manufacture other company’s brands w hich made them 

reliant on receiving contracts from their clients w hich were erratic and unpredictable.  For 

this reason, the company relied heavily on contract w orkers. 

 

The w itness explained that the last year has been very insecure as the industry has been 

affected by the policy changes which affect the retail pharmaceutical sector w hich is their 

traditional client base.   
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The w itness testif ied that the issue of making contractors permanent employees w as raised 

during the annual w age negotiations this past year.  As a result of the negotiation process, 

the company had recently offered a large number of contractors’ permanent posit ions.  The 

witness testif ied that the union did not forward the applicant’s names during negations.  He 

did how ever recall hearing that they w ere unhappy about their contracts ending. 

 

The respondent’s second w itness, Mr. A van Vuuren, who was the production manager at 

the time that the dispute arose, then testif ied.  He testif ied that all the applicants w ere fully 

aw are of the fact that they w ere on f ixed term contracts as he had explained this to them.  

He also testif ied to personally discussing extensions w ith all four the applicants.  He said 

that they w ould have discussed it and the employees usually sign the extensions of 

contracts.   

 

He testif ied that he could not have made promises for permanent posit ions to staff members 

as he w as not privy to the production projections. 

 
During cross examination the w itness testif ied that w hen a contract comes to an end, no 

specif ic criteria inform w hether contractors stay on except whether there is manufacturing 

that needs to be done and w hat skills are necessary to do it.   

 

The w itness testif ied that he id not forge any signatures.  He identif ied his ow n signature and 

init ials on all 4 applicants’ contracts.  He said that there w as no benefit in it for him to forge 

signatures. 

 

The applicant’s evidence and argument 
 

The f irst w itness, Ms N Tladi, testif ied that her contract w as for a tw o month period.  She 

said that she w as informed of the extension of her contract but received nothing in writing.  

She said that she expected that the extension w ould be for an additional 2 month period 

although she w as not given this in w riting.  She testif ied that she w as never promised a 

permanent position. 

 

The second w itness, Mr G Monareng, testif ied that he had also been informed of the 

extension to his 2 month f ixed term contract.  He also confirmed that he w as never offered a 

permanent position. 
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The final w itness, Ms L Modibane, testif ied that she w as hired before the others and had 

worked for a month before the end of year shut dow n.  She returned on 19 January 2004 

and w orked until her termination in June 2004.  She testif ied that she had not been aw are of 

how  long the contract w as valid for and never asked.  She assumed that she w ould be 

permanently employed due to a promise that w as made to her by Mr. van Vuuren.  She also 

thought it w as unfair that her contract end as there were other contractors who were working 

but had started after she had. 

 

5 ANALYSIS OF EVIDENCE AND ARGUMENT 
 

The evidence suggests that the applicants w ere fully aw are of the nature of the contract that 

they had entered into w ith the company.  All applicant w itnesses testif ied that they signed 

their initial contract and had been offered the extension.  Tw o of the three assumed that the 

contracts were extended for the same period as the initial period agreed.  All continued to 

work and tw o of the three did not ask for written confirmation of the extension. 

 
The argument relating to the forgery of the contracts was addressed in evidence in that no 

forgery was found.  Ms Tladi maintained that her initials w ere forged in one instance 

because they did not closely enough resemble the other initials.  I do not believe that this 

was the case as the respondent would not have benefited in any w ay by forging the initials.  

The section w here the alleged forged init ials are, has no relevance to the issues in dispute. 

 

The evidence suggests that there w as know ledge and acceptance of the extension of the 

contracts.  Ms Modibane w as the only w itness to contend that she had an expectation of 

permanent employment. 

 

When considering this I am guided by the number of times that her contract w as extended.  

She w orked from 24 November 2003 to close dow n.  She returned on 19 January and 

received an extension till 30 June 2004.  She testif ied that she had asked Mr. van Vuuren 

about her contract in February and w as told to w ait until the end of the month.  The next 

time she heard anything w as when she received the notice of her termination on 23 June 

2004. 

 

The contract submitted supports this evidence in that there is a note made of an extension 

till 30 June 2004. 
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Mr van Vuuren testif ied that he had informed contractors of the extension and had never 

raised expectations of permanent positions.  This w as supported by 2 of the applicant 

party’s w itnesses. 

 

The evidence thus indicates that the respondent, w ho bears the onus to prove that the 

termination of the contracts was fair, did prove that the contracts are indeed w hat they 

purport to be.  Evidence further suggests that this it is common practice in the w orkplace to 

employ on a f ixed term basis due to the nature of the industry. 

 

The only applicant w ho had an expectation of full time employment w as Ms Modibane.  Do 

the facts of her case warrant her claim? 

 

The facts are: 

• She started on a f ixed term contract on 24 November 2003 and w orked until end of 
year shut dow n. 

• Returned on 19 January 2004. 

• Signed a contract w hich indicates an extension from end of 2003 w as to 30 June 

2004. 

 

She testif ied that she w as unaw are of the extent of the extension.  Evidence presented by 

the company w as that she was informed of the extension verbally.  All other applicant 

witnesses testif ied that they w ere aw are of the extensions.  Ms. Modibane did not deny 

being aw are of the extension but rather contends that she w as expecting to be employed on 

a full time basis.  Given that the company and union w ere embroiled in negotiating 
permanent employment for other contractors, one can expect that expectations could have 

been raised.  Evidence suggests that Ms. Modibane w as how ever not considered during 

these negotiations, her name w as never forwarded by the union and her experience in the 

company w as less than others who were duly employed. 

 

The applicant party raised the issue that they had expectations based on others being 

contracted after them, giving them the right to be retained.  I have to specify that the 

applicants, as f ixed term contractors, do not have the rights that employees have.  The 

argument of last in f irst out is only applicable w hen considering permanent employees w ho 

are identifying fair selection criteria for a retrenchment process.  This argument is therefore 

not applicable under the circumstances w here the validity of a f ixed term contract is being 

considered. 
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In essence, Ms Modibane’s contract w as thus renewed on one occasion and extended on 

another.  This does not constitute a regular renew al process that w ill justify her expectation. 

 

6 AWARD 
 

• I f ind that the applicants w ere employed on f ixed term contracts which came to an 
end.   

• I f ind that there w as no expectation created to justify permanent employment 

relationships. 

• I therefore dismiss the matter. 

• I do not issue costs. 

 
Marion Shaer 

(Name of Arbitrator)    Signed 


