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DETAILS OF HEARING AND REPRESENTATION 
 
The dispute between CEPPWAWU (‘the applicant union’) on behalf of J Temeki (‘the applicant 
employee’) and Adcock Ingram (‘the respondent’) was referred as an unfair dismissal dispute for 
Con-Arb proceedings in Bloemfontein on 4 August 2004. After the conciliation had failed to resolve 
the dispute, the arbitration commenced. 
 
The applicant was represented by Mr S Xaba and the respondent by Mr J Mashaba. My thanks go 
to both representatives for their assis tance in this matter. 
 
ISSUES IN DISPUTE 
 
The substantive and procedural fairness of the applicant employee’s dismissal are in dispute. 
 
 



SURVEY OF EVIDENCE AND ARGUMENT 
 
The case for the respondent 

 
Ms Y Arundel is an office adminis trator at the respondent’s medicine depot in Bloemfontein. At the 
time of the incident that led to the applicant employee’s dismissal on 3 December 2003, she was 

the acting manager of the depot but was later demoted for discharging a firearm in circumstances 
that are set out below. 
 
Ms Arundel testified that on 19 November 2003, at knock-off time in the afternoon, she was busy in 

her office while Mr J Sayila, the depot superv isor, was searching employees who were leav ing 
work. She heard Mr Sayila give a distressed shout, ‘Stop him, stop him! Jacob (the applicant 
employee) has got something on him.’ There was a commotion at the ex it door of the depot 

building, she looked up and saw Mr Sayila fall. She went to the security door of her office and 
instructed the applicant employee, who was making his way to the main ex it gate past her office, to 

return for a search. The applicant employee disregarded her order and continued walking out of the 
premises through the main gate, tell ing her that he had nothing on him so why should he go back. 

At this s tage Ms Arundel had in her hand the revolver that had been given to her by the respondent 
for her personal safety  as she was often alone on the premises; she said the applicant employee 
could see the firearm but she denied pointing it at him. When the applicant employee walked on, 

she went and stood in front of him again and he then went around her to the main ex it gate. She 
called to him a second time to return and this was also ignored. When the applicant employee was 
outside the gate he started to run. Ms Arundel ran after him, called him a third time, and when he 
did not stop she fired a single warning shot with the revolver to get him to return but he ran away. 
She said she regretted firing the weapon and it was this that led to her demotion later after 
disciplinary proceedings against her. 
 

That afternoon Ms Arundel contacted her senior, branch manager Mr T Maritz, in Port Elizabeth 
and gave him a brief outline of what had happened. He advised her to suspend the applicant 

employee and to contact Mr Mashaba of the respondent’s human resources department about 



what to do next. Mr Maritz had prev iously  been the manager of the Bloemfontein depot and was 

the presiding officer at the later disciplinary inquiry  of the applicant employee. 
 

The following morning, 20 November 2003, the applicant employee arrived early at work. Ms 
Arundel did not let him into the premises and suspended him. She then consulted with Mr J 
Mashaba of the respondent’s head office in Johannesburg about further procedures, as adv ised by 

Mr Maritz. The union was informed  about the pending disciplinary proceedings as the applicant 
employee was a shop steward and the applicant employee was charged with insubordination, 
assaulting a co-worker and being in possession of unauthorized company stock. 
 

On the morning of 20 November 2003 the employee informed Ms Arundel about the bad 
relationship between him and Mr Sayila; she could not remember if she knew about this 
beforehand but said that she knew about disagreements between the applicant employee and both 

Mr Sayila and Mr Maritz. In her opinion, these were not serious enough to be brought to her 
attention earlier and no formal grievance had been laid by either worker in this regard. 

 
Ms Arundel said the conduct of the applicant employee on the afternoon of 19 November 2003 was 

the first time the applicant employee had behaved in such a way, as far as she knew. 
 
Mr J Sayila is the depot superv isor. One of his duties is to conduct a search on employees leaving 

work in order to prevent theft. This was done each day and the applicant employee knew and 
accepted this, except on 19 November 2003. The search consis ted of a body search plus a search 
of any lunch box or carry-bag. 
 
On 19 November 2003 Mr Sayila was searching staff who were leav ing the depot building. The 
applicant employee was the third person to be searched. He searched the applicant employee’s 
body and lunch box but then the applicant employee refused to let him look into his bag. In the 

struggle to get the bag, the applicant employee elbowed Mr Sayila and Sayila fell into the box of 
shredded papers behind the door. He got up and shouted for Ms Arundel to help him while the 

applicant employee ran away towards the ex it gate. Ms Arundel came out of her office; he was not 
sure whether she emerged after the applicant employee was already past her but he said that 



when she shouted for him to stop he was already past her. When Ms Arundel saw the applicant 

employee running she went back into her office to fetch her firearm. 
 
Mr Sayila admitted there had been some work-related conflicts between him and the applicant 
employee over the years but said these were not serious. He said the drugs distributed by the 
respondent could easily  fi t into a bag such as the one carried by the applicant employee; he did not 

have a chance to see inside the bag as the applicant employee would not allow him to look. 
 
The case for the applicant 
 

Mr J Temeki is the applicant employee in this case. He worked for the respondent since 1981 as a 
van assistant at a salary  of R3000,00 plus a bonus before his dismissal. He was a shop steward. 
 

On 19 November 2003 the applicant employee was on the depot premises picking out orders. 
When he was ready to leave he went to be searched by Mr Sayila as usual and was the second 

person to be searched. Mr Sayila conducted the body search then looked into his lunch box and 
into the transparent plastic bag without finding anything. Then, when the applicant employee was 

about to leave through the exit door, Sayila asked to look again in the bag and an argument 
ensued. The applicant employee opened the sliding exit door and Mr Sayila took a step backwards 
and fell into the box of shredded papers behind the door. The applicant employee denied us ing any 

force to push Sayila into the box; he said he did not try to help Mr Sayila in the box as they were 
angry with each other and were enemies. He denied resis ting the search, denied touching or 
elbowing Mr Sayila, and said there was nothing in his bag apart from the lunch box. 
 
When the applicant employee went out of the door Mr Sayila screamed for Ms Arundel and said 
that the applicant employee had something on him. The applicant employee continued walking 
slowly  and did not s top; the reason for this was that Sayila had not told him to stop and had only 

asked Ms Arundel to stop him. When he passed Ms Arundel’s office, she was standing at her 
security  gate pointing her revolver at him in both hands. She called him to stop. Because he was 

scared of the weapon he did not stop as instructed and he went through the ex it gate into the street 



- he said that he would have stopped if she had not been pointing the revolver. She called after him 

again and fired four times. He ran away and went to the police s tation to lay a charge against her. 
 

The following morning, 20 November 2003, the applicant employee went to work as usual and 
arrived before other staff members. He was not scared that he would be shot at again. Ms Arundel 
arrived and apologized in tears for her shooting but he could not forgive her because he had 

already opened a criminal case. He was told to wait outside the premises and she said that Mr 
Maritz had given instructions for him to be suspended. She told him that she knew about the 
problems between him and Mr Sayila and she apologized again. 
 

At the disciplinary inquiry  on 3 December 2003 Mr T Maritz was the chairperson. He found the 
applicant employee guilty  on all the charges and dismissed him on the same day. 
 

The applicant employee said that he had had problems with Mr Sayila for a long time. Sayila used 
to insult him about his work and often threatened to see to it that he lost his job. 

 
The applicant employee said that his dismissal was unfair and he asked for retrospective 

reinstatement. 
 
ANALYSIS OF EVIDENCE AND ARGUMENT 
 
Substantive fairness 
 
None of the witnesses were faultless. However, while there were certain contradic tions and 
vagueness on the part of the two witnesses for the respondent, their testimony was much more 
coherent and probable than that of the applicant employee. Indeed, the testimony of the applicant 
employee was so unlikely  and so defensive that I have no hesitation in preferring the testimony of 

the respondent’s witnesses in the event of a conflic t between the two. 
 



It is also necessary to focus on the charges themselves as this case involves a number of 

peripheral aspects – particularly  around the firearm wielded by Ms Arundel - that tend to take 
attention away from the charges. 

 
The charge of insubordination 
 

The firs t charge is that of insubordination. This refers to the failure of the applicant employee to 
heed the instruction of the superv isor to submit to a search of his bag and his failure to obey the 
repeated instructions of Ms Arundel to stop before he left the premises. Both these instructions 
were ignored by the applicant employee. The question is only  whether his reason for not doing so 

is acceptable.  
 
The applicant employee stated that he did not refuse the instruction to allow his bag to be 

inspected in the way ordered by Mr Sayila; however, even on the applicant’s own ev idence, it is 
clear that there was a struggle and that the applicant employee did not permit the search to 

continue. His only  defence here is that the bag had already been searched and this is clearly  not 
acceptable – it is not for the employee being searched to dec ide on the terms of the search.  

 
Then there are the instructions of Ms Arundel. These began immediately  after the applicant 
employee left the search area and continued until he was outside the respondent’s premises. The 

applicant employee’s explanation for not obeying is that he was frightened of Ms Arundel’s firearm. 
In this regard, I will accept the version of Ms Arundel, who was a palpably  honest – if sometimes 
confused – witness that she was not pointing the firearm at that moment but that it may have been 
v isible in her hand. While this may indeed have scared the applicant employee, his response is not 
that of an innocent person; in addition, his response was based on his version that she was 
pointing the firearm at him which I have already rejected. His version (that he was so scared of 
being shot that he risked being shot rather than to obey the instruction of the person wielding the 

weapon) is plainly  absurd and is rejected. And this refusal to obey was repeated and sustained. 
Nor, on the version of either party , can it be said that the instruction to stop was either unlawful or 

unreasonable. It is indeed the case that Ms Arundel’s later response to fire her revolver was ill-
adv ised but this aspect has already been dealt with in disciplinary proceedings against her and this 



did, in any event, not occur until she and the applicant employee were already outside the 

premises. I reject the applicant employee’s explanation that he failed to obey her repeated 
instruction inside the respondent’s premises because of the firearm and the firearm therefore 

becomes irrelevant for the purposes of the determination of this particular point. I have also noted 
that this explanation was not advanced by the applicant employee at his disciplinary inquiry . 
 

I therefore find that the employee failed to obey the instructions of his superv isor and acting 
manager, that such instructions were reasonable and lawful, and that his explanation for not 
obeying is invalid. In the circumstances, I find the applicant employee guilty  of insubordination. 
 

The charge of assault 
 
The second charge is that of assaulting a co-worker. This refers to the applicant employee’s 

conduct towards Mr Sayila which ended up with Sayila in the box of shredded papers. Clearly , 
even on the applicant’s own version, something happened in the search area to cause the box ing 

of Sayila. There was clearly  a struggle, Ms Sayila ended up in the box distressed, he called out 
spontaneously  that the applicant employee had something with him, the applicant employee 

refused to stop and went away. Given the inc ident as a whole, it is highly  probable that the 
applicant employee pushed the supervisor who fell into the box.  
 

In the circumstances I find that it is probable that the applicant employee pushed Mr Sayila in such 
a manner that the latter fell backwards into the box of shredded paper. Although this may not be a 
physically  dangerous form of assault, i t falls within the definition of the offence with which he is 
charged and I find the applicant employee guilty  of assault. 
 
The charge of unauthorized possession of the respondent’s property   
 

The third charge is that of being in possession of unauthorized company stock. In the context of the 
incident as a whole and the conduct of the applicant employee, it is difficult to res ist the conclusion 

that the applicant employee had something to hide. As remarked above, his behaviour was not that 



of an innocent person and it is difficult to think of any other reason for his s trong reaction to Mr 

Sayila’s search and his failure to obey the instructions to stop.  
 

I am asked here to draw a conclusion from the circumstantial ev idence. This conclusion must be 
consis tent with the accepted ev idence and the most probable explanation in the circumstances. I 
have no hesitation in finding this to be the case here. I therefore find the applicant employee guilty  

of, as the charge puts it, ‘probably  having unauthorized company stock’. 
 
The fairness of the sanction 
 
I have found above that the applicant employee was guilty  of insubordination, of assaulting a fellow 
worker, and of being in unauthorized possession of his employer’s stock. 
 

Setting aside the question of Ms Arundel’s firearm, as discussed above, the applicant employee’s 
misconduct can be seen for what it is – namely a serious incident involving a sustained challenge 

to the authority  of his employer, physical v iolence and dishonesty . Dismissals have in the past 
been upheld for any one of these components on their own and to have them together makes it all 

the more serious. REFERENCES???????? 
 
Procedural fairness 
 
Bias of the pres iding officer at the disciplinary inquiry  
 
The presiding officer at the disciplinary inquiry was Mr T Maritz. No objection was made by the 
applicant employee’s union representative at the proceedings to the position of Mr Maritz. 
 
On the ev idence at arbitration, Ms Arundel gave Mr Maritz a brief description of what had 

happened on 19 November 2003 involv ing the applicant employee. Maritz then instructed her as 
how to proceed with suspending the applicant employee and adv ised her to contact Mr Mashaba of 

the respondent’s human resources department concerning the charges and the disciplinary inquiry . 
Mr Maritz did not testify  nor was there any suggestion that he had been unavailable to do so. 



 

It is undoubtedly  the case that presiding officers in an employment context unavoidably  often have 
some knowledge of an incident over which they have to preside. This does not necessarily  mean 

that they have prejudged the case or are biased. However, it is the case here that Mr Maritz was in 
possession of Ms Arundel’s version of what happened before the inquiry . Although it is not possible 
on the ev idence to ascertain precisely what he knew beforehand, Maritz did not testify  and, as the 

respondent bears the onus of prov ing the procedural fairness of the dismissal, I am left in sufficient 
doubt to find that this onus has not been discharged. 
 
I therefore find the dismissal of the applicant employee to be procedurally  unfair. 

 
Remedy 
 
In the circumstances, I find that compensation is the appropriate remedy. In deciding on the 
amount of compensation in this instance I have taken note of the type of procedural unfairness, the 

consequences of such unfairness and the failure of the applicant union to inform Mr Maritz of their 
suspicions concerning his impartiali ty . The amount of compensation in this case will therefore be 

limited to an amount equaling one month’s salary  of the applicant employee, namely R3000,00. 
 
AWARD 
 

1. The dismissal of he applicant employee is found to be substantively fair but 
procedurally unfair. 

 
2. The respondent is hereby ordered to pay to the applicant employee the amount of 

R3000,00 as compensation before 31 August 2004. 
 
3. There is no order as to costs. 

 
 
 



 
ADV ANTONY OSLER 
Arbitrator 
10 August 2004 


