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DETAILS OF HEARING AND REPRESENTATION 

This matter w as set dow n for arbitration on 23 April, 20 May, 5 August and 30 

September 2004 at the premises of Aspen Pharmacare (Pty) Ltd in East London. 

 

The nature of the dispute concerned an alleged unfair dismissal for misconduct. 

 

Mr B Cakata (CEPPWAWU) represented Mr X Mbonyana (employee).  Mr D 

Geldenhuys represented Aspen Pharmacare (Pty) Ltd (employer). 

 

The parties agreed to submit w ritten heads of argument by noon 15 October 2004. 

 

ISSUE TO BE DECIDED 

The issue to be determined w as w hether or not the employee had been unfairly 

dismissed. 

 

BACKGROUND TO THE DISPUTE 

The employee w as employed as a skilled manufacturer/operator.  He had commenced 

employment w ith the employer on 2 May 1988. 

 

This arbitration hearing arises out of the referral of a dispute by the employee on 

being found guilty on a charge of unauthorised possession of company property on 

11 September 2003.  The incident in question occurred on 3 September 2003. 

 

The employ w as charged w ith 2 counts namely: 

1. Unauthorised possession of company property  

2. Assault of security person on 3 September 2003 at approximately 16H30. 

 

The employee had pleaded not guilty to both charges at the disciplinary hearing.  He 

had been represented by Ms Malinga (shop stew ard).  The Presiding Officer, Mr M 
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Reed found the employee guilty of unauthorised possession of company property and 

imposed a sanction of dismissal. 

At the arbitration hearing the employer party abandoned charge 2 and relied only on 

charge 1 namely unauthorised possession of company property.  The employee 

pleaded not guilty to the charge. 

 

At the narrow ing of the issues the parties placed the follow ing in dispute. 

Procedural fairness 

The employee alleged that the Presiding Officer had been biased in that he favoured 

the employer party by asking questions of the employee and did not allow  the 

employee to put certain questions to w itnesses, saying these w ere irrelevant.  This 

w as denied by the employer. 

 

Substantive fairness 

The parties agreed that there w as a rule/standard governing the offence/conduct of 

relevance to the w ork place.  That the employee w as aw are of such rule/standard 

prohibiting such behaviour.  The rule/standard w as valid i.e. legitimate and reasonable 

and w as consistently applied to all the employees. 

 

The rule referred to is the rule relating to the unauthorised possession of company 

property as reflected in the disciplinary code Exhibit A33. 

 

The employee how ever denied contravening the rule and averred that he had been 

given permission by Mr Eugene Viljoen to take yellow  paraff in (commonly referred to 

as Vaseline), but had omitted to get this in w riting from Mr Viljoen.  This w as disputed 

by the employer and in addition the employer averred that Mr Viljoen w as not 

authorised to give such permission. 

 

The employee also agreed that he had the Vaseline in his lunch box on the day in 

question w hen leaving the company premises. 
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The appropriateness of the sanction w as placed in dispute. 

 

SURVEY OF EVIDENCE AND ARGUMENT 

The Employer’s Submissions 

The employer led the evidence of 8 w itnesses namely: 

• Mr D M Silberblatt – Technical Manager and responsible pharmacist 

employed by the employer. 

• Ms D de Jager – Inspector Site Commander employed by Securicor Gray. 

• Ms V Mrwebe – Security guard employed by Securicor Gray. 

• Mr E Kantyashe – Senior patrol man employed by Securicor Gray. 

• Ms C Plaaitjies – Security Off icer employed by Securicor Gray. 

• Mr E Viljoen – Process Manager and supervisor of the employee. 

• Mr M Reed – Engineering Manager employed by the employer and Presiding 

Officer at the employee’s disciplinary hearing. 

• Mr A Exford – Production Superintendent in the Liquids/Aerosol Department 

of the employer and initiator at the employee’s disciplinary hearing. 

 

Mr Silberblatt testif ied as follow s.  He w as the responsible pharmacist at the 

employer’s site and w as ultimately responsible for ensuring that all medicines 

manufactured on site w ere done according to good manufacturing processes 

(GMP).These GMP w ere determined from guidelines put together by the Medicines 

Control Council (MCC) and emanated from regulations issued under the Medicines and 

Related Substances Control Act. 

 

He pointed out that failure to comply w ith GMP w ould jeopardise the employer in that 

the MCC could refuse to issue a GMP Certif icate, w hich had to be renew ed annually.  

In addition it could loose its licence as a pharmacy. 
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Accordingly there w as a high degree of control and this extended to all aspects of 

the manufacturing process, from raw  materials to completed product.  The same 

rule/regulations applied to raw  materials, f inished products, scheduled and 

unscheduled medicines, irrespective of their commercial value. Yellow  paraff in, 

commonly know n as Vaseline, the subject of this hearing, w as a raw  material and as 

such the company w as under a legal obligation to ensure it w as properly controlled.  

In order to be in possession of Vaseline, one w ould have to be in possession of a 

gate pass.  Gate passes w ere issued by Mr Reed, Mr Durheim and Human 

Resources. 

 

As far as he w as aw are the gate pass rule had been consistently applied. 

 

To get authority to take out Vaseline, the employee w ould have to approach the 

Department Head, if  the Department Head agreed, then the person w ould have to get 

a gate pass from Mr Reed as the Department Head did not issue a gate pass. 

 

The East London plant w as a separate site from that of the Port Elizabeth plant.  

Although it w as part of the same company, it traded under a different name and w as 

registered separately.  The rule against unauthorised possession of company 

property/materials w as reinforced at w eekly briefing sessions held on a Monday by 

the supervisor in question w ith his staff.  This w as not a new  rule and had been 

raised at a number of briefings.  It w as a reinforcement of a GMP requirement. 

 

In his opinion sodium hypochloride and ammonia could have an adverse effect and 

irritate a persons skin and eyes.  He could not understand how  Vaseline w ould help 

such a situation and pointed out that in terms of standard operating procedures (SOP) 

personal protective equipment (PPE), supplied by the company should be w orn to 

ensure protection and reduce the possibility of negative effects.  Vaseline could be 

used to rub on one’s skin to occlude w ater.  It could not how ever be used for one’s 

eyes as it w as not sterile and it w ould be of no help to the respiratory system. 
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If  an employee suffered any adverse effects in respect of his w ork environment, the 

manager should report this to the Occupational Health Centre (Medical Sister on site).  

If  it w ere serious it w ould be brought to his attention, otherw ise the sister w ould deal 

w ith it.  He w as not aw are of any reports relating to the employee’s skin reaction, but 

the employee could w ell have reported it to the sister. 

 

Given the nature of products manufactured and that they operated in a highly 

regulated environment and that their non-compliance w ith such regulations and GMP 

could result in the loss of a licence to manufacture medicines (issued by the MCC) 

and loss of a pharmacy certif icate issued by the Pharmacy Council, the sanction for 

dismissal of unauthorised possession of company property w as appropriate. 

 

Whether a scheduled or unscheduled substance w as removed from the employer 

w ithout authorisation, a sanction of dismissal w ould be appropriate given the context 

w ithin w hich the employer operated. 

 

Ms D de Jager testif ied to the follow ing effect.  On the day in question i.e. 3 

September 2003 the employee had objected to her looking in his lunch box.  He 

grabbed it from her and after a scuff le, threw  it out of the premises through the 

burglar gate and asked the employees outside the gate to take the lunch box.  She 

w arned them against touching the lunch box and w arned them that they w ould be 

reported.  They all stood back. 

 

Ms Mrw ebe the other security guard called Mr E Kantyashe also a security guard, for 

assistance and Ms de Jager instructed him to take the lunch box to the guard house, 

w hich he then did. 

 

After the incident the burglar gate w as opened and the employee together w ith other 

employees w ere allow ed to leave the premises and they continued w ith their search. 
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After completing their search at the staff entrance, they locked up and w ent back to 

the main gate.  They opened the lunch box and she (Ms de Jager) could see the 

contents w ere Vaseline.  This w as also confirmed by the employee’s department 

manager, on his w ay out at the time. 

 

At this stage, security guard Caren Plaaitjies reported that the employee had come to 

the main gate requesting his lunch box. 

 

In order for the employee to have had permission to take out the Vaseline, he should 

have had a gate pass from Mr Reed, failing this he w as not allow ed to take out 

company property.  She sustained certain injuries in the scuff le and these w ere 

attended to by the sister at the medical centre.  She how ever maintained that the 

employee had not assaulted her, but in his attempt to stop her from taking the lunch 

box, the scuff le had ensued and she had subsequently sustained the injuries. 

 

The employee did not at any stage indicate that he had permission to take out the 

Vaseline, had he done so she w ould have checked up w ith his department manager 

or Mr Reed before allow ing him out.  Mr Reed w as the only person authorised to issue 

a gate pass for raw  materials. 

 

Ms V Mrwebe testif ied to the follow ing effect.  She had w itnessed the scuff le 

betw een Ms de Jager and the employee over the lunch box w hen the employee had 

resisted her taking his lunch box.  Ms de Jager had passed the lunch box to her but 

the employee had grabbed it from her.  She had then locked the gate and gone to call 

Mr E Kantyashe for assistance. 

 

In her opinion a person could not take out raw  materials, pass out or no pass out.  

Where a person w as in possession of a raw  material and apparently he had 

permission then they w ould phone management.  (She mentioned for instance Mr 
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Peterson, but confirmed later that she w as just using his name as an example and in 

fact w ould have phoned one of the four managers w ho had authority to issue gate 

passes) and advised him and if he said “okay, you can let him go you w ill get a gate 

pass from me” they w ould let him go. 

 

She had seen the contents of the lunch box and it w as Vaseline.  She w as under the 

impression that the Vaseline w as not a raw  material, but a f inished product. 

 

The employee had not stated that he had permission to remove the Vaseline from the 

premises. 

 

Mr E Kantyashe testif ied to the follow ing effect.  At the time in question he had been 

at the main gate (vehicle entrance).  He had been called to assist at the staff entrance 

and on arriving there had been instructed by Inspector de Jager to take a lunch box to 

the guard house, w hich he then did and handed same to Caren Plaaitjies through the 

w indow .  He then continued w ith searching vehicles. 

 

The employee had come to him looking for the lunch box in question.  Although he did 

not tell the employee w here it w as, he, the employee, saw  it on the table in the 

guardhouse.  He later noticed Caren Plaaitjies taking the lunch box and putting it 

underneath her Parker jacket.  He then returned to the guardhouse and told the 

employee to leave it alone and that he could claim it the next day. 

 

Inspector de Jager then took the lunch box to Mr E Viljoen.  She asked him w hat the 

contents w ere and he confirmed that it w as Vaseline. 

 

He had been involved in the subsequent disciplinary hearing held against the 

employee.  As far as he w as concerned it had proceeded fairly.  He w as called as a 

w itness and testif ied and the employee and his representative w ere allow ed to ask 
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him questions.  He could recall that the representative had been disallow ed asking 

certain questions as they w ere irrelevant to the case in hand. 

 

In his view  Vaseline w as a raw  material.  Depending on the nature of the item 

different people w ould authorise gate passes to allow  an employee to take the 

property out of the company premises. 

 

Where the security guard w as not sure of the relevant person w ho should sign the 

gate pass for a particular item, and it w as signed, he/she w ould verify that the next 

day. 

 

The contents of the lunch box had been identif ied as Vaseline, he had in fact seen it 

himself and in his view  the employee w as in an unauthorised possession of the 

Vaseline as he did not have a gate pass. 

 

Ms C Plaaitjies testif ied to the follow ing effect.  She had been on duty at the time in 

question, but now  w orked at a retail outlet in East London.  Mr Kantyashe had put the 

lunch box on the table in the guardhouse saying it w as evidence and had left the 

guardhouse.  She did not know  w hat w as in the lunch box at the time and w as busy 

booking vehicles out. 

 

The employee came into the guardhouse and w anted to take the lunch box.  She 

grabbed it before he did and hid it alongside her chest.  The employee had then 

pushed her against the w all and attempted to get the lunch box from her.  He 

how ever w as not successful. 

 

At the time in question, Inspector de Jager w as her supervisor.  Inspector de Jager 

had told her that she had hurt herself during the scuff le w ith the employee at the staff 

gate and she noticed that she w as limping. 
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She had been called to give evidence at the disciplinary hearing.  The employee and 

his representative w ere present.  Both the chairperson and the initiator asked her 

questions and the chairperson gave the employee and his representative an 

opportunity to cross-examine her, but they had no questions for her.  At no stage 

during the proceedings did the chairperson stop anyone asking questions of her. 

 

Mr E Viljoen testif ied to the follow ing effect.  He had been w ith the company for 11 

years, the last 4 to 5 years in the liquids department.  The employee w as a 

manufacturer in the liquids department and his primary role w as the manufacture of 

mucaine, how ever he also assisted in the manufacture of other products from time to 

time. 

 

He confirmed that the manufacture of products w ere controlled by laid dow n 

procedures, under the auspices of the MCC.  With regard to raw  materials, the 

procedures detailed the handling, dispensing and reconciliation of usage of the 

material in question.  The procedures w ere encapsulated in the GMPstandards. 

 

All employees w ere trained in the w ork they had to do.  In the employee’s case he 

w ould be required to w ear general protective clothing including an overall and safety 

shoes.  During the manufacturing process he w ould be required to w ear additional 

protective equipment namely: 

• Surgical gloves 

• Gum boots 

• Mask 

• A “bonfardt” cap. 

 

In the circumstances there w as no need for the employee to use Vaseline as he 

w ore the protective clothing. 
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Where an employee experienced a reaction to a raw  material he/she w ould be 

referred to the f irst aider or the sister, alternatively the clinic w ould advise them on 

w hat precautions, if  any, to take. 

 

Generally employees w ere not allow ed to take raw  materials out of the company 

premises.  If  they w ished to, the process w as as follow s.  The employee w ould 

approach the pharmacist of the department w ho w ould decide w hether the material 

or container w as safe for use and not hazardous.  If  okay, the employee w as 

referred to Mr M Reed w ho w ould then issue a gate pass.  Only Mr M Reed could 

issue a gate pass for raw  materials. 

 

He confirmed the process of the briefing system and in his opinion all staff including 

the employee w ere aw are of the rules on removal of company property and the 

requirement for gate passes.  He himself did the briefing process in his department.  

The briefing process conducted on a Monday morning had been in existence betw een 

5 to 7 years. 

 

He w as aw are that the employee had been dismissed for unauthorised possession of 

company property namely Vaseline. 

 

The employee had not asked him for permission to remove the Vaseline from the 

company premises and he had not issued him any form of pass.  He had never issued 

a gate pass to fellow  employees for raw  material. 

 

He denied that the employee had approached him for Vaseline and denied that he had 

said to the employee that he could take the Vaseline he requested so long as he 

f inished the agreed target for the day. 

 

He explained that there might be a residue left in the drums after the Vaseline (raw  

material) had been removed.  Residue could also be left in the mixing bow l after 
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mixing.  This residue could be referred to as scrap Vaseline.  He w as not authorised 

to issue permission or a gate pass to an employee for this scrap Vaseline.  

Permission w ould still have to be obtained from Mr Reed. 

 

He had initiated the process for the employee to be charged and w hen he had called 

the employee in to inform him of the situation and that he w as being investigated, the 

employee had told him that he had been so busy the previous day, w hich Mr Viljoen 

confirmed, that although he had intended to ask for a gate pass he failed because he 

w as so rushed.  Not once did he mention that he had approached Mr Viljoen for 

permission. 

 

He had not been involved in the employee’s disciplinary hearing.  The employee’s 

representative had how ever asked him before the hearing if  he had given the 

employee permission to remove the raw  material and he had told her that he had not. 

 

The morning after the incident at approximately 07H30 he received a report from Ms 

de Jager of security.  She had a lunch box w ith her and asked him to identify the 

contents.  He identif ied it as w hat they commonly called Vaseline. 

 

He had nothing against the employee.  The employee w as a very capable 

manufacturer and he experienced no real problems w ith him in his w ork area.  Indeed 

he w as sorry to see the employee go w hen he w as dismissed. 

In his view  had he given the employee permission to take out the Vaseline (w hich he 

had not) it w ould be reasonable for the employee to ask the security guard to phone 

him.  This had not happened. 

 

Mr M Reed gave evidence to the follow ing effect.  He had been the Presiding Officer 

at the employee’s disciplinary hearing.  He had found the employee guilty as charged 

and passed a sanction of dismissal.  In his view  the hearing had been conducted 

fairly and he had allow ed the employee and his representative to cross-examine 
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w itnesses.  He had asked the employee if he w ished to call any w itnesses and he 

had said no.  He could not recall directly w hether he had disallow ed questions of 

either side, but his duty w ould have been to keep the discussion relevant.  Mr Viljoen 

had not testif ied at the disciplinary hearing. 

 

As engineering manager, he w as involved w ith all aspects of the plant.  Including 

Health and safety and the issue of gate passes. 

 

He had know n the employee for some time and w as not biased against him. 

 

He w as authorised to issue gate passes in respect of redundant products, scrap 

materials, sacking, cardboard boxes, non pharmaceutical materials, samples or 

redundant products provided these w ere accompanied by an authorization note from 

the Department Head or supervisor from w hence the item in question came. 

 

Three other managers w ere authorized to issue gate passes, but in respect of 

different categories of materials. 

 

Mr Viljoen could not issue a gate pass, he could how ever submit a letter to him i.e. Mr 

Reed, asking him to issue a gate pass.  In his view  Mr Viljoen could not have given 

permission for the employee to remove the Vaseline as he w as aw are of the system 

and had used it many times in the past. 

 

The company had done its best to make employees aw are of the rule against being in 

unauthorised possession of company property and the consequences thereof.  This 

w as done inter alia through the medium of w eekly briefings.  The sanction in terms of 

the disciplinary code for unauthorised possession w as dismissal. 

The gate pass system w as know n to everyone and had been in place for many 

years.  He had been at the company for 14 years and it had been an operation w hen 

he arrived. 
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The employee’s Department Manager/Supervisor w ould be responsible for the direct 

issue and enforcing correct use of the required protective equipment, although this 

w as an aspect of safety for w hich he had overall control. 

 

In his opinion if  an employee including the employee in question required personal 

protection for their hands they should approach their department manager or 

supervisor w ho w ould arrange for them to visit the company’s clinic. 

 

In terms of GMP requirements there most definitely w as a requirement relating to the 

issue of raw  material.  This w as so because f inished materials w ere comparatively 

speaking far safer and intended for human use w hereas raw  materials w ere not. 

 

He served on the Health and Safety Committee and w here engineering matters w ere 

concerned he w ould normally attend the committee.  He could not recall if  the 

employee had ever raised a concern at a Health and Safety Committee meeting about 

the w orking conditions in his department namely coldness and w orking in excessive 

w ater and getting in and out of tanks, w hich caused skin problems and affected his 

sleeping.  He found it odd that a complaint as to coldness w ould emanate from the 

employee’s department. 

 

Yellow  paraff in (Vaseline) w as purchased by the company and accordingly w as of 

use to the company.  Once it had been removed from the department by the employee 

it had been rendered not f it for use by the company. 

 

Mr A Exford testif ied to the follow ing effect.  He had been w ith the company for 12 

years.  The employee w ho w as know n to him and w orked in the same department as 

he did, how ever he did not report directly to him as he w as in packaging w hereas the 

employee w as in manufacturing.  He had nothing against the employee. 

 



 

 

16 

Both the representative and the employee w ere given the opportunity to ask 

questions at the disciplinary hearing.  The hearing had been held over a year ago and 

he could not remember specif ic questions but as initiator he had raised objections to 

the relevance to some of the questions.  At no stage w ere the employee and his 

representative refused the right to ask questions or present w itnesses, other than 

that the chairperson had intervened w hen he felt the questions w ere not in line w ith 

the issue at hand and ruled them irrelevant. 

 

In order for any of the staff in his department to take out company property they 

w ould have to get a w ritten pass out from w ithin the department from Mr Viljoen 

indicating that the product w as given w ith permission.  The employee in question 

w ould then proceed to Mr Reed w ho w ould then give them a pass out w hich w ould 

enable them to take the product out at the gate. 

 

Based on previous similar matters, three of w hich he referred to, he considered 

dismissal to be an appropriate sanction and in line w ith the disciplinary code. 

 

He confirmed the briefing process conducted by the company each Monday and that 

as a result of these all employees w ere aw are of the rule against being found in 

possession of company property and the consequences thereof i.e. dismissal. 

 

He w as not aw are of the practice, that w here an employee said he had permission to 

remove raw  materials, the security guard w ould phone one of the four managers 

authorised to issue gate passes and if such manager confirmed this to be the case 

and said he w ould let them have a gate pass in the morning, they (i.e. security) w ould 

let the employee go through. 

 

He had seen the yellow  paraff in (Vaseline) at the employee’s disciplinary hearing. 

 

He w as not sure w hether the Vaseline w as scrap raw  material or raw  material. 
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He believed the company had a procedure for dealing w ith scrap material i.e. material 

rejected from production and w ould have handled such scrap material in respect of 

such procedures and locked it in a secure place. 

 

He w as not aw are of such scrap material being put aside as free for all. 

 

He had been involved as a Health and Safety Committee representative and could not 

recall receiving a complaint from the employee regarding the coldness of his w orking 

environment and the cleaning of tanks.  As a representative on the same committee 

the employee should have reported his condition to the medical centre.  The sister in 

charge of the medical centre w as also a member of the Health and Safety Committee.  

He w as aw are of no report by the employee as to his w orking conditions and skin 

irritation. 

 

He agreed that there w ere four categories requiring pass outs and inter alia Mr Reed 

issued gate passes.  Vaseline w as considered a raw  material and Mr Reed should 

have issued a pass out in this regard had permission been granted the employee to 

take out the Vaseline. 

 

The employer’s representative argued on behalf of the employer, in summary, that it 

w as placed under a duty to comply w ith certain onerous requirements to ensure that 

it maintained its registration as a pharmacy and its manufacturing licence.  These 

requirements w ere internationally accepted and w ere governed by good 

manufacturing processes (GMP) as laid dow n by the Pharmacy Act and related 

legislation. 

 

As a registered pharmaceutical manufacturer the employer w as unable to allow  

employees to remove substances/products or have scheduled products in their 

possession w ithout authorization and compliance w ith the said procedures. 
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Failure to exercise the required control as per guidelines set by the Medical Control 

Council (MCC) GMP, w ould indicate a breakdow n of quality control and security 

systems on site and could result in the Pharmacy Council and MCC instituting 

disciplinary steps against the employer resulting inter alia in the loss of the 

manufacturing licence and registration as a pharmacy. 

 

It w as the legal responsibility of the employer to ensure its employees w ere aw are of 

the procedures related to the manufacture of pharmaceutical products and in 

ensuring compliance therew ith. 

 

“Vaseline” i.e. yellow  paraff in w as a raw  material and w as subject to pharmaceutical 

control as set out above. 

 

The employee himself confirmed that Vaseline w as a controlled raw  material to w hich 

he had access and that he had Vaseline in his lunch box on the day in question. 

 

The employee w as aw are of the rule that a gate pass w as required by anyone 

w anting to remove company property and his claim that Mr Viljoen had given him 

permission could not be accepted as f irstly Mr Reed w as the person responsible for 

issuing a gate pass in respect of raw  materials and secondly Mr Viljoen w as not only 

not authorised to issue a gate pass but denied that he had given the employee such 

permission. 

 

The employee had resisted the search of his lunch box and had throw n it through the 

bars of the gate.  This w as confirmed by the security guards.  The employee’s 

conduct accordingly show ed that he w as aw are of his w rongdoing. 

 

He further submitted that the disciplinary enquiry had been conducted fairly and that 

there w as no bias on the part of the Presiding Officer. 
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In his view  dismissal w as an appropriate sanction taking into account: 

• The severe consequences that could result to the organisation if  such activity 

w ere allow ed i.e. failure to ensure compliance leading to a possible loss of its 

manufacturing licence and registration as a pharmacy 

• The employee apart from referring to similar cases had not tendered any proof 

of inconsistency 

• The trust relationship had been broken 

• This w as in line w ith the Code of Good Conduct for Dismissal. 

 

He accordingly asked that the employee be dismissed and that the dismissal be found 

to have been fair. 

 

The Employee’s Submissions 

The employee led evidence on his ow n behalf. 

 

He testif ied that he had been employed by the company as a manufacturer for 15 

years. 

 

On 3 September 2003, he had been found w ith Vaseline in his lunch box at the gate 

and at one point stated “Diane asked for another security guard to pick up the box 

outside the gate”. 

 

He confirmed that he had Vaseline in his lunch box and that he had taken the Vaseline 

because of the conditions he w orked under. 

 

He had spoken to Mr Viljoen about these “conditions” and explained at length his 

training and that he w as largely responsible for the manufacture of mucaine. 
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He w as surprised to have been charged and had said that he had spoken to Mr 

Viljoen.  How ever, Mr Viljoen w as not called at the disciplinary hearing. 

 

He needed the Vaseline for his hands and feet as he had to get into the tanks w hen 

cleaning them.  He had even advised Mr Viljoen that it w as against security 

regulations that he do this type of thing.  He had spoken to Mr Viljoen many times 

about this.  When asked by his representative w hat Mr Viljoen’s response w as, he 

said that Mr Viljoen had advised him to use padlocks to lock the electric boxes. 

 

He had asked Mr Viljoen for Vaseline w ho had said “as long as the mucaine w as 

ready to be packed, he could get the Vaseline”.  He had taken it for granted that Mr 

Viljoen knew  everything about the Vaseline and that he w ould make the pass outs for 

him. 

 

The Vaseline came to the company in drums and w as placed in the stores, tested and 

released from the stores.  This w ould then be taken to the department w here it w as 

used for making Puma and Chloromix.  When they ran out of Vaseline they w ould 

order another from the store. 

 

The empty drum w ould be taken by the cleaners and throw n at the back. 

 

As not all the Vaseline w as removed from the drums he had scooped some Vaseline 

from the empty drum and put it in a plastic packet.  The amount w as about 50 to 100g 

and w ould f ill a glass tumbler ± 6 inches high. 

 

He w as aw are of Exhibits A22-31, w hich spanned the period of 2001-2003 and 

covered the date of the incident in question.  He w as aw are that these documents 

referred to theft and unauthorised possession of company property how ever, all he 

w as concerned about w as his health, 
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He confirmed that the company held briefing sessions on Monday mornings.  He did 

not know  much about the disciplinary code. 

 

On the day in question he had obtained the Vaseline from the drum in the passage. 

 

He agreed that one could not take company property out w ithout a pass out. 

 

He w as aw are that if  he took company property out w ithout permission he could be 

dismissed i.e. w hy he had spoken to Mr Viljoen. 

 

After w ashing w ith w arm w ater he w as going to rub his hands and legs w ith the 

Vaseline, this he used to do for his health.  After stating that other w orkers used 

Vaseline and kept it in their lockers and that as far as he w as aw are that in the 

company one is allow ed to use Vaseline after w ashing.  He then said one or other 

w orkers w ould have Vaseline in his locker and he w ould use some of this. 

 

He agreed that the documents Exhibit A11-13 w ere a true reflection of the disciplinary 

hearing, but he w as shocked and felt he had not been listened to. 

 

He w as at a loss in explaining w hy the hearing w as procedurally unfair and kept 

referring back to his w orking conditions w hen asked w hy it w as procedurally unfair.  

Asked w hether he w as given the opportunity to express his rights and cross-

examine w itnesses he w as not sure if  he could answ er the question correctly as 

there w as no time for him to ask questions from w itnesses because there w as only 

himself and a shop stew ard.  In addition w hen asked w hen he had a w itness the 

reason w hy he had said no, w as because he w orked alone. 

 

He had not called Mr Viljoen as a w itness to the hearing as he thought he w ould be 

called in because he had mentioned his name. 
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Asked if he w as given a chance to air his view s, he again reverted to describing his 

w orking conditions and suggested that they be looked at. 

 

Asked w hy he w as uncomfortable at the hearing he responded that the Presiding 

Officer said that w hat his representative had said w as irrelevant.  He w as surprised 

to hear that he had to approach Mr Reed for a pass out, this had nothing to do w ith Mr 

Reed and he only used to do these things w ith his manager. 

 

He w as under the impression that one had to get a pass out from one’s manager to 

take company property out of the company premises. 

 

He had been to the medical centre a number of times.  He w as a member of the 

Safety Committee, he had never raised the issue of Vaseline in the Safety Committee, 

but Mr Viljoen and sister Cassojee w ere aw are of it.  Sister Cassojee had left 

approximately June last year.  He had reported his skin problem to the new  sister and 

she had given him “rubbing stuff”.  This w as last year sometime, as he did not pay 

frequent visits to the sister.  As a member of the Safety Committee he w as aw are 

that he should report his skin problems to the medical centre.  He had not reported this 

because he w as busy. 

 

He denied that he had resisted giving his lunch box to the security guards. 

 

He did not tell them he had permission from Mr Viljoen as he w as not sure w hether he 

w as still there and he w as rushing for his taxi.  He had nothing against Mr Viljoen or 

Mr Reed or Mr Exford and had heard that they had nothing against him but w as of the 

opinion that they w ere biased against him in that he felt the matter could have been 

discussed at a team level, as it w ere, w hereas he found out that in fact it w as much 

more serious than he thought. 
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The employee representative argued on behalf of the employee to the 

following effect.  

The employee had raised issues as to his exposure to adverse conditions that he 

w orked under.  On the day in question he had asked permission from Mr Viljoen to 

purchase a little amount of Vaseline for his personal use and that this w as early in the 

morning.  The response from Mr Viljoen had been that if  he f inished his job target then 

he could have access to the Vaseline.  The employee had f inished w ork late and had 

found it diff icult to f ind Mr Viljoen. 

 

It w as common practice for most staff members to use Vaseline in their lockers for 

moistening their hands after w ork. 

With regard to the question of procedural fairness he argued that the disciplinary 

enquiry had not been fair in that the chairperson of the hearing had disallow ed the 

employee representative to ask certain questions. 

 

Turning to substantive fairness he argued that the employee had never intended to 

steal the Vaseline in that: 

• He took it for his personal use w ithout a profit motive 

• He took it for health reasons and although he had raised the issue w ith his 

supervisor and medical department, he had received no assistance. 

• His exposure to ammonia and sodium hydrochloride adversely affected him 

and he w as forced to use the Vaseline to protect himself. 

• This w as scrap Vaseline and of no commercial value to the company. 

• The employee kept it in his lunch box and did not resist being searched by 

guards at the gate entrance. 

• He forgot to collect a pass out from Mr Viljoen as he f inished duties late and 

w as rushing for his taxi. 

• A w itness stated that in some instances a person may be allow ed to take out 

materials w ithout a pass out and this could be sorted out later. 
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As to sanction, he argued that the company had acted inconsistently in at least 3 

cases, in similar matters, in not dismissing the employee’s in question.  The employee 

had not intended to steal the Vaseline in question and this w as evidenced by the fact 

that he had not resisted a search at the gate. 

 

The employee had a clean record and had been employed by the employer for 15 

years and he w as considered a good w orker. 

 

ANALYSIS OF EVIDENCE AND ARGUMENT 

I have set out the evidence of the w itnesses in some detail and I do not intend to 

analyse each and every aspect thereof save as set out below .  I note the 

discrepancy betw een the evidence of Ms D de Jager and Mr Viljoen as to w hen he 

identif ied the contents of the lunch box.  In my view , given the passage of time, this is 

not a material discrepancy and does not affect the credibility of either w itness. 

 

Procedural fairness 

The employee alleged that the disciplinary enquiry had been conducted unfairly in that 

he and his representative had not been allow ed to ask certain questions.  It is self 

evident from the record of the proceedings, w hich the employee later acknow ledged 

as being accurate, that the employee and his representative w ere given the 

opportunity to ask questions and call w itnesses.  Mr Exford, the initiator confirmed this 

and also confirmed that in some instances the Presiding Officer had denied the 

employee the asking of certain questions on the basis of relevance.  The example 

tendered by the employee certainly did not cause him prejudice. 

 

The employee w as asked if he w ished to call any w itnesses at the disciplinary 

hearing and he had replied “no”.  At the arbitration hearing he said this w as because 

there w as no one w ho w orked w ith him w hom he could call and that he also had 

expected Mr Viljoen to give evidence because he had mentioned his name. 
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The employee w as represented by his shop stew ard at the disciplinary hearing and 

w as responsible for the presentation of his case.  He cannot now  argue that his 

failure and his representatives failure to call a w itness amounts to procedural 

unfairness against him on the part of the employer as this w as of his ow n making. 

 

I note that he did not call a w itness at the arbitration hearing, although Mr Viljoen did 

testify on behalf of the employer. 

 

It is the function of the Presiding Officer to keep the proceedings on track and if need 

be, refuse the putting of irrelevant questions and assist the parties to concentrate on 

relevant issues.  This does not amount to prejudice and I am satisf ied on a balance of 

probabilities taking into account the evidence tendered at the arbitration hearing by Mr 

Exford, Mr Reed and the minutes of the disciplinary hearing that Mr Reed conducted 

the hearing in a fair manner. 

 

In the circumstances I do not f ind that Mr Reed, the Presiding Officer w as biased 

against the employee. 

 

Substantive fairness 

As set out above there w as no dispute betw een the parties as to the rule in question. 

 

The employee admitted that he had taken out the Vaseline, but testif ied that Mr Viljoen 

knew  about this and had given him permission.  Unfortunately he had f inished w ork 

late that day and w as in a rush and forgot to get permission in w riting. 

 

Mr Viljoen on the other hand denied this and stated that he had not given permission to 

the employee to take Vaseline and he had not been approached by the employee.  In 

any event he w ould be unable to issue a gate pass and a gate pass for Vaseline 

w ould have to be issued by Mr Reed. 
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Mr Reed testif ied that he did not issue a gate pass in respect of the Vaseline in 

question.  This w as common cause betw een the parties. 

 

The evidence of the security guards corroborated each other and it is apparent that 

the employee w as reluctant for them to search his lunch box and even w ent to the 

length of throw ing it outside of the company premises from w here it w as recovered 

by one of the security guards and taken to the guardhouse.  According to Ms Mrw ebe 

he still persisted in trying to recover his lunch box from the guardhouse later on. 

 

I do not accept the employee’s evidence that he simply handed over his lunch box to 

the security guard i.e. Inspector de Jager.  Inspector de Jager testif ied that she 

sustained certain injuries in the scuff le she had w ith the employee w hen he resisted 

her taking the lunch box.  She how ever w as clear that the employee had not 

assaulted her but in his anxiety had caused her the injuries in trying to get the lunch 

box from her.  The employee’s conduct implies that he w as aw are that he did not 

have permission to remove the Vaseline.  The employee himself in his evidence in 

chief testif ied that the other security guard had collected the lunch box from outside 

the gate although he did not go as far as to say how  the lunch box had arrived 

outside of the gate.  Clearly the security guards explanation that he threw  it outside is 

the reason for this.  He knew  w hat he w as doing and tried to prevent the fact that he 

w as taking out Vaseline w ithout permission, being discovered.  In this regard the 

employee also stated that he w as aw are that he needed permission, but from his 

manager. 

 

His attempt at exculpating himself by saying that Mr Viljoen had given him permission 

w as not borne out by the evidence of Mr Viljoen w ho denied it categorically.  The 

employee himself also stated that because he f inished late and w as rushing for his 

taxi he forgot to get w ritten permission. 
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I f ind that the employee did not ask Mr Viljoen for permission and that in view  of the 

company’s extensive campaign to bring the consequences of unauthorised 

possession of company property to the know ledge of the employees through the 

system of Monday briefings, that the employee w as aw are of the procedures that 

had to be follow ed if he w ished to take out company property.  In this instance to 

obtain a gate pass from Mr Reed. 

 

The fact that the conditions under w hich he w orked may have given rise to skin 

problems, in itself does not assist the employee.  In the f irst place despite the 

employee’s testimony to the contrary Mr Viljoen testif ied that he w as unaw are of the 

employee’s complaint and this w as corroborated by Mr Exford w ho w as a member of 

the Health and Safety Committee.  The employee too w as a member of the Health and 

Safety Committee and in his ow n evidence he stated that he had not reported his skin 

problems and w orking conditions to the committee, but that Mr Viljoen and the sister 

knew  of his condition.  Secondly complaints of this nature w ere to be addressed by 

the Sister at the medical centre. 

 

In the circumstances I f ind that the employee w as guilty of being in unauthorised 

possession of company property namely “yellow  paraff in” (Vaseline). 

 

 

Sanction 

The evidence of the employer’s w itnesses and indeed the evidence of the employee 

himself confirmed that the company held w eekly briefings w here it had made it 

abundantly clear to employees at the East London branch that unauthorised 

possession of company property/products irrespective of the quantity involved, 

w ould result in dismissal and that a w ritten gate pass had to be obtained to take out 

company items. 
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Exhibit A20-31 w ere also handed up in this regard and w ere confirmed by the 

testimony of the various w itnesses. 

 

The disciplinary code at Exhibit A33 provides that unlaw ful possession of company 

property w arrants a dismissal as a f irst offence. 

 

The employee argued that the employer w as inconsistent in this regard although no 

f irm evidence w as tendered in relation thereto.  The employee representative did 

how ever hand up a copy of an Arbitration Aw ard EC5624-02 dated 21 October 2003 

w here the arbitrator in a similar matter, had found in favour of the employee on the 

basis of inconsistency in the approach of the employer and had reinstated her.  The 

case concerned the employer and its employee at its Port Elizabeth site. 

 

It appeared from the evidence of the employer’s w itnesses that the employer in its 

East London plant had gone to great lengths over a period of time to point out that 

unauthorised possession of company property w ould no longer be tolerated.  In 

addition although they w ere part of the same company, they w ere registered 

separately and traded under a different name.  As such the decision of 21 October 

2003 in EC5624-02 dealing w ith the Port Elizabeth plant is not relevant and cannot be 

claimed to exhibit inconsistency on the part of the employer. 

 

I also note the serious consequences, namely the jeopardising of the Company’s 

license to manufacture and its Pharmacy License if employees could f lout the rules 

w ith impunity.  Loss of its license to manufacture and Pharmacy license w ould not 

only jeopardise the future of the company, but that of its employees. 
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In the circumstances I make the follow ing aw ard. 

 

AWARD 

1. The disciplinary hearing conducted by the employer on 11 September 2003 w as 

procedurally fair. 

2. The f inding of guilty and sanction of dismissal of the employee Xolani Mbonyana 

is upheld. 

3. There is no order as to costs. 

 

 

 

 

 

John Cheere Robertson 

Arbitrator 

Date: 02 November 2004 


