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1. DETAILS OF HEARING AND REPRESENTATION 
 
1.1 The arbitration hearings were scheduled to be held at the offices of the Commission 

for Conciliation, Mediation and Arbitration (“CCMA”) in Port Elizabeth over seven 
days, two of which were postponed. 

 
1.2 The Respondent was represented by the Group Industrial Relations Manager, Mr D 

Geldenhuis, the Applicant by Mr Thozi Mkalipi save for 24, 25 October when Mr S 
Zako, also an official of the Union CEPPWAWU, represented the Applicant. 

 
1.3 Closing arguments were all received by 11 November 2005. 
 
2. PRELIMINARY ISSUES 
 
2.1 Two rulings were made during the course of the proceedings.  The first ruling was 

delivered ex tempore in which I was asked to decide whether or not to allow real 
evidence by way of the Applicant’s handbag into evidence.  The Union motivated that 
the bag had relevance because it was stated in evidence by the Respondent that the 
product the Applicant had allegedly misappropriated could not fit into the bag in 
question. 

 
2.2 The Respondent argued that expert witnesses had given their testimony and it was 

too late to bring evidence into the arbitration as the witnesses had completed their 
testimony. 

 
2.3 I ruled that the handbag not be admissible on the grounds that the proceedings had 

already been grossly protracted and it would inter alia mean calling back witnesses.  
The second reason for my ruling related to the limited relevance of the handbag.  Mr 
Mkalipi argued that the volume of drugs allegedly found in the handbag was stated 
by a Respondent’s witness to be equal to that of a basketball.  A basket ball he 
argued could not fit inside the handbag. 

 
2.4 The Respondent and the Commissioner had difficulty in getting Mr Mkalipi to 

understand that volume could take the form of different shapes and that he was 
misguided if he interpreted the witnesses version to describe the size and shape of 
the product when in fact he was referring to the volume of product only.  In any 
event the Applicant did not deny that drugs had been found in her handbag. 

 
2.5 The second ruling concerned a postponement after the Applicant produced a doctor’s 

certificate indicating she had been admitted to hospital.  A written ruling was issued 
granting the postponement. 

 
3. ISSUES TO BE DETERMINED 
 
3.1 I am called upon to decide whether the dismissal of the Applicant is procedurally and 

substantially fair. 
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3.2 In particular I am asked to find – 
• Whether the Applicant was in possession of company products 
• Whether the Respondent applied discipline consistently 
• Whether the Applicant fraudulently signed and authorized her own exit pass 

out 
• Whether the disciplinary hearing was improperly convened because a primary 

witness who made the allegation against the Applicant was not called to 
testify. 

 
4. BACKGROUND 
 
4.1 The Respondent explained from the outset of the meeting that certain witnesses, 

security guards, “Ceisko”, “Goeda” and “Arends” were not traceable since the 
incident occurred in November 2003. 

 
4.2 The Applicant was dismissed on two counts of misconduct on 18 November 2003,  

namely :- 
• “Fraud” – signing of your own company pass out 
• “Unauthorized possession of company property” 
• She was given a final written warning for “unauthorized absence from the 

workplace” 
 
4.3 All the alleged transgressions occurred on the same day. 
 
4.4 At the time of her dismissal, the Applicant worked on the production line, as a Team 

Leader in the “compression” department of a large pharmaceutical manufacturing 
plant.  She was earning a salary of R897.54 per week. 

 
4.5 The matter was referred to Conciliation on 25 November 2003, but after some 

confusion a certificate of non resolution was issued at a later stage and the matter 
was referred to Arbitration.  

 
Facts which are common cause or in dispute 

 
4.6 It is not in dispute that the Applicant left the Respondent’s premises after signing her 

own pass out or that 2105 Schedule 5 Stilpayne tablets were found in her handbag 
and coat pocket by security officers. 

 
4.7 What remains in contention is whether the Applicant had permission to leave the 

company premises, the authority to sign her own passout, and whether she 
intentionally committed an act that was illegal and by which the Respondent was 
deprived of possession. 

 
4. SURVEY OF EVIDENCE 
 
 Respondent’s Evidence 
 
4.1 Yasmin Moodley (“Moodley”) Pharmacist and Group Leader.   
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4.2 Moodley sketched a background to the nature of the Respondent’s operation. 
 
4.3 As a registered pharmacy, the Company had to operate in a controlled environment 

otherwise the Respondent could lose their licence.  These guidelines were governed 
by Good Manufacturing Process (GMP).  A high degree of control was mandatory. 

 
4.4 She described the drugs found in the Applicant’s handbag and jacket pocket as 

“dangerous”, schedule 5 drugs, known as “Stilpayne”. 
 

Unauthorized possession 
 
4.5 The amount of stilpayne found included a packet weighing half a kilogram, the other 

a packet weighing thee quarters of a kilogram.  There ware a total of 2150 tablets. 
 
4.6 She was of the view that it was not possible to slip such a large quantity of product 

onto someone without their knowledge. 
 
 Pass outs 
 
4.7 A pharmacist or Group Leader, such as herself were authorized to sign pass outs. 
 
4.8 Employees were aware that they had to have a pass out to exit the Company 

premises.  The supervisor would monitor the Employees movements from the 
clocking system.  

 
4.9 In order to leave the factory two requirements had to be met.  First verbal 

permission had to be granted, secondly a pass out needed to be issued. 
 
4.10 Supervisors and team leaders were not allowed to sign pass outs for Employees 

under their direct control.  Disciplinary measures would have to be taken if team 
leaders transgressed this rule. 

 
4.11 Moodley could not recall if the Applicant had sought permission to leave the premises 

on the day of the incident. 
 

Diren Govinder (“Govinder”) 
 

Pharmacist and Group Leader 
 
 Unauthorised Possession 
 
4.12 Govinder agreed “Stilpayne” could be classified as a dangerous drug. 
 
4.13 It was his opinion that it was not possible to slip the quantity of drugs in question 

onto a person without their being aware of it. 
 



 5 

4.14 It was not always possible to detect misappropriation of company products via the 
close circuit television system in the applicant’s department.  In some areas there 
were no cameras and security patrolled those areas. 

 
4.15 Thee were only random checks conducted on Employees.  If the turnstile turned red, 

security would body search the Employee. 
 
4.16 Under cross examination he admitted to not seeing the Applicant’s handbag or jacket 

and was “not sure” if the camera secured all the areas. 
 

Pass out 
 
4.17 The Applicant reported directly to him or his assistant.  Employees under his control 

would either ask him or his assistant Lynn Barendse for a pass out. 
 
4.18 There were valid reasons for issuing pass outs.  It permitted security to let 

Employee’s off the premises. 
 
4.19 The acquisition of a pass out was compulsory for all wage staff. 
 
4.20 He denied ever giving the Applicant a pass out on the day of the incident or that 

anyone else had.  Applicant had left without permission. 
 
4.21 Under cross examination he could not comment on whether the Applicant had sought 

permission from Lynn Barendse before leaving the factory but she had informed him 
that she had not done so. 

 
4.22 He conceded that she may have asked him why she needed to leave the premises.  

He later agreed that he had been busy and referred the Applicant to Ms Barendse to 
obtain a pass out. 

 
4.23 He stated it was not acceptable for the Applicant to issue pass outs to other 

Employees or herself. 
 
4.24 He had not been aware if there was a practice of signing pass outs obo other 

Employees.  Consequently disciplinary action had not been taken. 
 
4.25 Govinder questioned why the Applicant was requesting a pass out if she was sure 

she could sign her own. 
 
4.26 Grant Liester Dorfling (“Dorfling”) was the Area Manager for Magnum Security at the 

time of the incident. 
 
4.27 He was familiar with Security Guard, Arends who was the first guard to apprehend 

the Applicant. 
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4.28 After looking in his rear view mirror he saw the two security guards, Arends and 
Goede, and a third, Cekiso, struggling with the Applicant.  They were trying to 
“apprehend her”. 

 
4.29 He accompanied the party to a security hut inside “Dunloppillo”. (± 120-150m from 

the Respondent’s premises). 
 
4.30 He requested to search the Applicant’s handbag and jacket and found the product.  

The quantity of stilpayne inside her handbag had been the size of a soccerball, and 
those in her jacket, the size of a brick. 

 
4.31 He had difficulty removing the stilpayne from the jacket pocket.  He had to force the 

packet past the “neck” of the pocket. 
 
4.32 It was not possible to plant such a quantity of product on the Applicant without her 

awareness.  The jacket was over the Applicant’s arm – she would have been aware 
of it. 

 
4.33 It was Dorflings experience that people who struggled the way the Applicant had, 

had something to hide. 
 
4.34 He had witnessed the Applicant wearing her jacket and then taking it off. 
 
4.35 In cross examination, Dorfling was asked why he said he saw the handbag and 

jacket on the table hut yet in his statement averred to having requested the jacket 
from the Applicant.  He elected to stand by the version tendered in his statement.   

 
4.36 In re-examination Dorfling contended the Applicant had not mentioned her handbags 

until such time as it was requested from her. 
 

Brent Pike (“Pike”) 
 
4.37 Security Manager, attested to not being able to trace Ms Arendse or the other 

security guards to testify. 
 
4.38 He found it  strange that the Applicant would run 150 meters away from where 

Arendse allegedly planted the drugs on her. 
 
4.39 He agreed with his representative that it would not be easy to plant the quantity of 

drugs the size of a brick in the Applicant jacket pocket without her knowledge. 
 

Gary Miller  
 
4.40 Presided over the Applicant’s disciplinary hearing. 
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Disciplinary Hearing  
 
4.41 He made reference to security guards “Cekiso” and “Goede” averments / statement 

at the disciplinary hearing.  Cekiso stated that the Applicant “refused to stop”.  
Gamede stated she had “struggled”. 

 
4.42 Arendse had left the Company between the time of the incident and the disciplinary 

hearing and was not traceable. 
 
4.43 The Applicant had refused to participate at her disciplinary hearing.  She had been 

given ten opportunities to lead evidence. 
 

Unauthorized possession 
 
4.44 Miller assented that it was unreasonable for the Applicant to run 70 to 120m away  

from the point she was allegedly accosted by Arendse.        
 
 Pass out 
 
4.45 He was unaware of other Employees (Presumably weekly paid Employees) signing 

pass outs.  It was the first time he had heard of it. 
 
4.46 The signature the Applicant used on her pass out was similar to one of the 

authorized person who confirmed not singing the pass out.  Team Leaders were not 
allowed to authorize their own pass outs. 

 
5. APPLICANT’S EVIDENCE 
 
5.1 Mr Botihole (“Botihole”) was the Applicant’s representative at her disciplinary 

hearing. 
 

Pass out 
 
5.2 Botihole testified that senior persons including supervisors were authorized to hand 

out pass outs. 
 
5.3 A team leader (Applicant) had “some powers”. 
 
5.4 Later he testified that supervisors and team leaders would also issue pass outs.  

Supervisors had the authority to bestow powers onto the team leaders as had been 
the practice in the past. 

 
Unauthorised possession 

 
5.5 Attested to the unlikely probability that the Applicant was guilty if she had passed 

through security after a body search and then let out of the turnstile. 
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5.6 The security guard could have blocked the gate and  called for security to apprehend 
her. 

 
5.7 He questioned why the Company had not relied on cameras to show the “scuffle” 

after the Respondent averred to the Applicant forcing her way past the security 
guards. 

 
5.8 Asked why the Applicant ran up the road and not back to the Company, premises,            

Botihole drew the distinction between a scuffle / fighting and being apprehended for 
unauthorized possession.  She had not been apprehended. 

 
5.9 He could not comment if it was possible for someone else to insert the drugs found in 

the Applicant’s pocket. 
 

Procedure 
 
5.10 Not calling security guard Arendse jeopardized the Applicant’s case as she was the 

“trigger”. 
 
5.11 He conceded that in hindsite he may have erred by not questioning the Applicant at 

her hearing – he could not say for sure. 
 
5.12 He could not confirm that the Applicant’s prospects of success would have been 

greater if Arendse tetified.  He agreed Arendse would have “furthered” the 
Companies Case.  He wanted to question her because that was the correct 
procedure. 

 
5.13 He had not been informed that the Company had made efforts to contact Arendse 

but were unsuccessful. 
 
5.14 The presiding officer had been procedurally incorrect by consulting the company on 

what procedure to follow over the unavailable of the witness, Arendse. 
 
5.15 Desire Williams (“Williams), the Applicant testified to the following – 
 
5.16 On 14 May 2003 she left her workplace after making a pass out for herself in order 

to visit her ill brother. 
 
5.17 After swiping her access card through access control she was surprised to see 

Arendse approach her.  She searched her bag and pockets and “found nothing”.  She 
proceeded to the next gate where a second turnstile was positioned and swiped out 
without any problems. 

 
5.18 She proceeded towards the taxi rank.  She had only been on the street a few 

seconds when she heard footsteps behind her.  Arendse “grabbed” her handbag and 
ran towards Dunloppillow  (100 to 150m away from the Respondent’s exit point.)  
She saw Arendse put “something” in her bag when she “grabbed” it.   
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5.19 At Dunloppillow she was apprehended by other security guards.  Her jacket fell to 
the ground.  She saw a white man coming up the street who asked her to 
accompany her to the guard house.  She consented to a body search. 

 
5.20 Her handbag and jacket were taken to the table.  Stilpayne was found in both. 
 
5.21 She agreed the packet of stilpayne at Dunloppillo was the size of a soccer ball and 

could fit into her bag. 
 
5.22 She had been shocked to see what came out of her jacket pocket. 
 
5.23 The matter proceeded to court after a criminal charge was laid against her.  She was 

acquitted of the charge. 
 
5.24 Williams gave reasons to why Arendse had a motive to implicate her in the incident.  

There were family connections that had deteriorated.  The situation was “very bad”. 
 
5.25 Under cross examination she denied she had scuffled with “Cisko”.  She could not 

explain how the Stilpayne had got into her jacket pocket but that it must have been 
planted there by Arendse. 

 
5.26 She had not returned to the Company because Arendse had grabber her bag.  She 

could not explain why Arendse did not run back to the Company.  She had walked 
normally behind Arendse after she grabbed her bag. 

 
5.27 There had not been a “struggle” at Dunloppillow.  One person can’t struggle against 

3 security guards.  She earler stated that Goeda had however grabbed her lapels. 
 

Pass out / authority to exit premises 
 
5.28 Williams stated she was used to “signing for others”. 
 
5.29 On the day in question Govender was asked for a pass out, she explained that she 

wanted to visit her sick brother.  She approached him a second time.  He was in a 
meeting.  He said she should look for Lynn Barendse, his assistant.  She couldn’t find 
her, she was in a hurry. Govender had given her verbal permission. 

 
Procedure  

 
5.30 It was the Respondent’s duty to secure Arendse as a witness. She was working for 

the Company. 
 

Consistency 
 
5.31 Abrahams was caught for unauthorized possession and yet the Company withdrew 

the charges against him.  There was also a coloured lady who was re-instated for a 
similar offence. 
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6. ARGUMENTS 
 
 Respondent 
 
6.1 Briefly, they re-iterated the onerous requirement set by outside bodies with which 

the Respondent had to comply in order to stay in business. 
 
6.2 It was a criminal offence to be in unauthorized possession of Stilpayne. 
 
6.3 Signing a pass out on behalf of herself was fraud, consequently she never had 

permission to leave her place of work. 
 
6.4 Miller confirmed the evidence of the security officers who did not testify at the 

arbitration because they were untraceable.  His evidence was not contested. 
 
6.5 Dorfling has explained in explicit detail the difficulty the guards experienced in 

restraining the Applicant and the force needed to remove the tablets from the 
Applicant’s jacket. 

 
6.6 The Applicant had not reported to security immediately after Arendse ran off with her 

bag, which was unusual. 
 
6.7 If Arendse unzipped, placed product in the applicant’s bag and rezipped the bag 

closed it would have been possible to stop the “process”. 
 

Pass out 
 
6.8 All the respondent’s witnesses corroborated the fact that only certain managers were 

authorized to sign pass outs. 
 
6.9 Govender and Barends had not granted permission for the Applicant to leave the 

company premises. 
 

Procedure 
 
6.10 he initiator and chairperson at the hearing denied any allegation that their was bias 

against the Applicant at the hearing, nor was it proved to the contrary during cross 
examination. 

 
6.11 The Applicant’s representative had contributed towards the delays and 

postponements of the hearing which had to be reconvened eleven times. 
 
6.12 The Applicant could not discharge the onus of proving the chairperson was partial 

towards the Respondent. 
 

Consistency 
 
6.13 No evidence was led by the Applicant other than in their opening statement. 
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6.14 The Respondent did not manufacture Viagra which the Applicant alluded to Celeste 

James having stolen. 
 
6.15 The Respondent was unaware of any inconsistencies in applying sanctions with 

particular reference to large quantities of pharmaceutical product. 
 
6.16 The trust relationship had irreparably broken down and the sanction of dismissal was 

consistent with the Respondent’s disciplinary code. 
 
7. Applicant’s argument 
 
7.1 The Respondent was unable to prove that the Company product found on the 

Applicant had not been planted by Arendse.  There had been no evidence to support 
their allegation. 

 
7.2 The Applicant provided a motive why Arendse would want to incriminate her. 
 
7.3 Respondent could have subpoenaed Arendse to testify if they wanted to rely on her 

evidence.  Hearsay evidence could therefore not be admissible. 
 
7.4 Dorfling who observed the event could not confirm Williams herself had 

misappropriated company property.  Only Arendse could testify to having seen her 
do so. 

 
Procedure  

 
7.5 The presiding officer had not ruled that Arendse be called to testify yet made a 

finding of guilty on the inconclusive evidence before him. 
 

Pass out 
 
7.6 Botihole’s evidence confirmed it was the practice that in the absence of a supervisor, 

a team leader may sign a pass out.  Therefore the charges of fraud in the 
circumstances had no basis. 

 
Unauthorised absence from work 

 
7.7 Applicant had informed her superior that she needed to attend an urgent family  

matter and by dong so she understood that she had the consent of her superior to 
release her.  She also informed her other team members. 

 
7.8 The Applicant should be ordered retrospective re-instatement. 
 
8. ANALYSIS OF EVIDENCE AND ARGUMENT 
 
 Procedure  
 



 12 

8.1 It is common cause that the Respondent did not call Arende to testify at the 
disciplinary hearing.  It is not contested that between the time of the incident and 
the hearing Arendse had left the employ of the Respondent. 

 
8.2 Procedural fairness relates to the manner in which the Employer arrived at the 

decision to impose the sanction.  A party’s failure to call available witnesses in 
exceptional circumstances may lead to an adverse inference being drawn from such 
failure against the party concerned.  See S v Hlongwa 2002 2 SACR 37 (T) at (46) – 
(58).  The extent to which such an inference can be drawn will depend on the 
circumstances of the case.  Such an inference cannot be drawn while a party was 
under the bona fide impression that they had proved their case and that there was 
therefore no need to have called the witness, or that they believed that the party 
concerned was hostile.  See R v Jova 1931 TPD F9.92-3, S v Beahan 1990 3SA 18 
(25) 22. 

 
8.3 Generally an opposing party does not prescribe which witnesses the other should call 

to testify.  In the workplace this is sometimes difficult and the Employee party often 
relies on the Respondent to release witnesses to testify.  In casu Arendse was no 
longer an Employee at the time of the disciplinary hearing. Bithole testified that he 
was not aware that the company had in fact tried to secure Arendse but was 
unsuccessful.  It was further stated she wanted nothing to do with the company. 

 
8.4 Neither party attested to the existence of a policy whereby the Respondent would 

undertake the responsibility of securing all nominated witnesses for both sides. 
 
8.5 It was further not denied that Arendse could have strengthened the Respondent’s 

case. 
 
8.6 The presiding officers gesture to caucus so that he could obtain  clarity on the 

company’s position regarding unavailable witness, in my view, does not show bias. 
 
8.7 The only reason tendered by the Applicant for wanting to secure Arendse was to 

cross examine her as a primary witness.  By failing to procure the witness in 
question does not infringe the Applicant’s common law right to cross examine her 
accuser.  The Respondent did not rely on the testimony of Arendse to make a case 
against the Applicant and the Applicant was not prohibited from cross-examining the 
Respondent’s witnesses.  Whether the chairperson arrived at the wrong decision as a 
result does not amount to a procedural irregularity unless there was a reasonable 
perception that he had been bias in doing so.  Interestingly enough the Code of Good 
Practice makes no mention of the right to call or cross examine witnesses, although 
the Applicant was in my view not precluded from doing so. 

 
8.8 In summary I can see no merit in concluding that the chairperson was bias on the 

evidence tendered at this hearing. 
 
9. Substantive issues 
 
 Authority to leave the workplace 
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9.1 Govinder testified that the Applicant had been referred to Ms Barendse for a pass out 
after explaining why she needed one. 

 
9.2 Applicant testified that she was unable to find Ms Barendse. 
 
9.3 Govinder did not go so far as to state he agreed to authorize her exit from the 

company.  He had however referred her to Barendse for a pass out. 
 
9.4 The Applicant has only been able to convince me that Management was aware that 

she wanted to exit the factory but that the authority to do so was not expressly 
given. 

 
9.5 Govinder never went so far as say he gave the Applicant permission.  He only 

conceded to refer her to Barendse. 
 

Fraudulence – signing own pass out 
 
9.6 The evidence from all witnesses including the Applicant’s, Botihole concurred that 

management alone were authorized to issue pass outs. Botihole later in his 
testimony stated Supervisors were authorized to empower team leaders to issue 
pass outs.  The Applicant herself claimed to have been indulging in the practice of 
signing pass outs for some time. 

 
9.7 On balance, the evidence is stacked heavily in the Respondent’s favour.  Not only 

were there no witnesses to corroborate the Applicant’s claim that they too issued 
pass outs, but none of the Respondent’s witnesses were questioned as to whether 
supervisors had the power or did in practice empower team leaders to authorize the 
exit of Employees from the Respondent’s premises.  In any event it would not make 
operational sense for non-management Employees to authorize pass outs on behalf 
of other Employees. 

 
9.8 Govinder made the logical observation when he asked why the Applicant had 

requested a pass out if she knew she could sign her own.  His assertion does 
illustrate that the Applicant must have been aware of the rule / common practice of 
obtaining permission from a manager. 

 
9.9 What aggravates this issue in particular is that the Applicant signed the pass out on 

her own behalf.  It may have been arguably a less serious infraction had she done so 
on behalf of one of the members in her team. 

 
9.10 The fact that her signature on the pass out was said to closely resemble one of her 

superiors was not contested by the Applicant and is a small but contributing factor 
towards the probability that the Applicant intentionally misrepresented her pass out 
which could have prejudiced her Employer. 

 
Unlawful possession of company property 
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9.11 Two legal principals require closer scrutiny, each having a direct bearing on 
evaluating the evidence before me.  Firstly, the burden of proof including the 
evidentiary burden and secondly circumstantial evidence. 

 
9.12 The Union relies on the premis that because there was no eye witness / camera 

evidence to implicate and consequently prove that Applicant placed the “drugs” in 
her person herself, the Respondent’s case must fail. 

 
9.13 In other words, in the absence of direct evidence from Arendse or anyone else 

asserting, she misappropriated the drugs, her version that the drugs were planted on 
her person mut be the more plausible one.  Put another way the Union contends the 
Respondent bears the burden of proving the Applicant was guilty of unauthorized 
possession of company product. 

 
9.14 It is important to draw a distinction between the overall “onus” and “evidentiary 

burden”. 
 
9.15 The burden of proof or true onus “refers to the obligation of a party to persuade the           

tier of fact by the end of the case of the truth of certain propositions.  But the 
evidentiary burden refers to one party’s duty to produce sufficient evidence for a 
judge to call on the other party to answer”.  Principles of Evidence, Schwikkard et al 
2nd ed Juta (2002) at 525.  

 
9.16 Once a prima facie case is established the evidential burden will shift to the accused 

to adduce evidence in order to escape conviction.  In other words it is the burden of 
adducing evidence in rebuttal.  This may shift in the course of the case, depending 
on the measure of proof furnished by the one party or the other. 

 
9.17 In casu, it is an established fact that the Applicant was found to have drugs on her 

possession.  It is thus the Respondent’s contention that they had a prima facia case 
against the Applicant which generally shifts the evidentiary burden to the Applicant 
to raise a defence in support of her defence.  Nobody besides the Applicant 
witnessed Arendse grab her bag and stuff stilpayne into it, nor did anyone see the 
stilpayne being planted into her jacket pocket.  In order for the Applicant to succeed 
in her allegation against Arendse, and  consequently the Respondent, circumstantial 
evidence becomes relevant. 

 
9.18 In an enquiry of this nature, I am obliged to examine the probabilities that the 

Applicant was “framed”.  As there is no direct evidence available to me on this 
material issue I must rely to a part on circumstantial evidence to make my 
determination. 

 
9.19 In civil and labour matters the test of proof on a balance of probabilities suffices.  

Therefore, if the facts permit more than one inference , the court (or the arbitrator) 
must select the most plausible one.  If inferences in favour of both parties are 
equally possible, the party who bears the onus of proof has not discharged the 
burden of proof. 
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9.20 In this instance it is the Applicant who bears the burden of proving she was framed 
whilst the Respondent bears the onus of finally satisfying the arbitration that they 
are entitled to succeed on their claim. 

 
9.21 Circumstantial evidence led by the Respondent includes – 
 

• Testimonies from Dorfling and Miller that security guards had difficulty in 
apprehending the Applicant.  Dorflings evidence, being in the Security 
Industry, described a struggling person was usually someone who had 
something to hide. 

• I have attached a lesser amount of weight to Miller’s testimony as he related 
Cikiso and Goede versions from their submissions tendered at the disciplinary 
hearing.  The courts are given a discretion whether to allow evidence from 
former proceedings if a witness, after having given evidence at a preparatory 
examination, cannot be found after a diligent search.  It was not contested 
when Pike, the Security Manager, testified he was unable to trace the two 
security guards.  At best I will treat Millers evidence as secondary and not the 
best evidence.  I have further carefully considered the “6” factors before 
attaching any weight to Millers’ hearsay evidence.  See – Principles of 
Evidence, supra. 

• Many of the Respondent’s witnesses concluded it would be very difficult to 
lodge a “brick” size amount of stilpayne into the Applicant’s pocket without her 
awareness.  The Applicant had been “shocked” to see it herself.  The jacket 
had been in her possession, unlike her handbag, for the full duration of the 
scuffle she had with Arendse until it dropped to the ground in front of other 
security guards. 

• The Applicant “walked normally” behind Arendse after Arendse managed to 
remove her handbag from her and ran ahead to the Dunloppillow guard house.  
If she was going to frame the Applicant would she not have run back to the 
security guards at the Respondent’s premises, which was much closer ? 

• The Applicant herself did not return to the Respondent’s guard house to report 
the matter. 

 
9.22 Circumstantial evidence led by the Applicant includes – 
 

• The Applicant’s family had a very poor relationship with Arendse family. 
• The Respondent had not called Arendse to testify and consequently a negative 

inference could be drawn from her absence (in extreme cases). 
• Arendse had previously involved herself in misconduct and theft. 
• The Applicant had managed to walk through the turnstyles without being 

apprehended by security. 
 
9.23 Given the established facts, I can comfortably infer that the circumstances adduced 

from the Respondent’s evidence and arguments are more probable than those put 
forward by the Applicant. 

 
9.24 Further, my own reasoning, or view on the matter is that the probabilities of 

someone who was intent on framing another would not themselves run he risk of a 
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criminal conviction by having to carry such a large quantity of drugs through the 
security gate before they could be placed onto someone else.  Would planting a few 
stilpayne tablets not have served the same purpose ? 

 
10. SUMMARY 
 
10.1 I find on the balance of probabilities that the Applicant committed the three acts of 

misconduct for which she is charged. 
 
10.2 The allegation of “historical consistency” is vague.  In order for me to make a finding 

on whether the Respondent applied the rules inconsistently, it would need to be 
proven that the Respondent did not impose a specific sanction for contravention of a 
specific disciplinary rule. 

 
10.3 I concede that the notices concerning “unauthorized possession” avered to by the 

Respondent were not all issued before the date of the incident, however it would be 
absurd from any other operational perspective to condone the theft of such a large 
quantity of “dangerous” drugs.  Not only was their dishonest conduct and a breach of 
the trust relationship on behalf of the transgressor but there was a criminal element 
as well, despite the Applicant having been acquitted in a criminal court. 

 
10.4 Grogan in his book, Dismissal (1sted) Juta 2002 at (94), states the “parity principal” 

should be applied with caution.  It may well be that Employees who thoroughly 
deserved to be dismissed profit from the fact that other Employees happen not to 
have been dismissed for a similar offence in the past.   

 
10.5 In any event when the Respondent’s representative alerted the Applicant to the fact 

that Abraham had not been found guilty, she nodded in agreement.  When the 
Applicant made reference to another “coloured lady” she conceded that the 
circumstances may have been different. 

 
10.6 After considering the Code of Good Practice, the Applicant’s personal circumstances 

and her relatively clean disciplinary record, I remain reluctant to interfere with the 
Respondent’s decision to dismiss the Applicant. 

 
10.7 She had been found to have breached more than 1 rule which imposes “dismissal” as 

the recommended penalty.   
 
10.8 In the circumstances I make my award. 
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11. AWARD 
 
11.1 The Applicant, Ms D Williams in Case No. EC 0046/03 has been dismissed in 

accordance with a fair procedure and for a fair reason. 
 
11.2 No order of costs is made. 
 
 
` 
 
 
 
 
A W Maré  
Commissioner 
 
  
 
 
 


