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1. DETAILS OF HEARING AND REPRESENTATION 
 
1.1 The arbitration was conducted under the auspice of the National Bargaining Council 

for the Chemical Industries (“NBCCI”) in Port Elizabeth over a period of 5 days. 
 
1.2 The  dispute was referred to the NBCCI on 1 September 2003 in terms of Section 

191(5)(a)of the Labour  Relations Act (66) of 1995.  The matter was unsuccessfully 
conciliated and a certificate of non resolution was issued on 6 November 2003.  On 
the same day a request for arbitration was lodged, however the matter only came 
before the NBCCI on 26 January 2005. 

 
1.3 The hearing was finally concluded on 04 October 2005 and closing arguments were 

received by 27 October 2005. 
 
1.4 The Applicant was initially represented by Mr T Mkalipi of the Union CEPPWAWU on 

26 June, 14 and 15 March and 25 August 2005.  Mr S Zako thereafter represented 
the Applicant on 03 and 04 October 2005 as a result of Mr Mkalipi leaving the Union. 

 
1.5 The Respondent was represented by Mr D Geldenhuys, the Group Executive 

Industrial Relations Manager. 
 
2. ISSUE TO BE DECIDED 
 
2.1 I must decide if the dismissal of the Applicant was procedurally and substantively 

fair. 
 
3. BACKGROUND TO THE ISSUE 
 
3.1 The Applicant, a team leader of approximately 14 other Employees, worked in the 

production section of a large pharmaceutical manufacturing company, Aspen 
Pharmacare. 

 
3.2 She had started her employment in 1987 as a contract worker.  At the time of her 

dismissal on 27 August 2003 she was a permanent member of staff, Grade 1 packer, 
earning a salary of R793.18 per week. 

 
3.3 The Applicant was dismissed for unlawful possession of company property in that on 

30 September 2002 she was found to have a large quantity of company product 
wrapped up in a packet in her locker.  Included in the packet was a large quantity of 
schedule 3 drugs. 

 
3.4 The Applicant now contests the fairness of her dismissal.  The following issues 

remain in contention after a pre-arbitration conference was held prior to the hearing. 
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Procedural Issues 
 
3.5 The partiality of the presiding officer of the disciplinary hearing for failing to call the 

informant who offered the Respondent information which led to the Applicant being 
found in possession of company products. 

 
3.6 Peripheral issues raised by the Applicant’s first representation, Mr Mkaliphi, were not 

pursued in closing argument.  Mr Zako expressly stated only one procedural issue lay 
in contention, viz. the chairpersons decision to allow the Respondent not to disclose 
the identity of an anonymous “witness”. 

 
Common Cause 

 
3.7 The Applicant conceded to the necessity of a rule prohibiting Employees from being 

in unlawful possession of unauthorized goods.  It is also not disputed that being in 
possession of unauthorized goods constituted misconduct which could be deemed a 
dismissable offence in terms of the Company Code of Conduct. 

 
3.8 It is not denied that a large quantity of pharmaceuticals including a large quantity of 

schedule 3 drugs were found in the Applicant’s locker. 
 
3.9 It is further not  disputed that the Applicant was aware that she was solely 

responsible for her locker and was prohibited from sharing it with other Employees. 
 
3.10 What remains in dispute is whether or not the Applicant was aware that there were 

unauthorized goods in her locker, or by default she was guilty of the charge as 
described in lieu of being responsible for the contents of her locker. 

 
Substantive Issues 

 
3.11 The Applicant also contested the consistency of discipline in the workplace with 

reference to certain employees who had been found guilty of similar conduct but had 
not been dismissed by the Respondent.  The harshness of the sanction was 
consequently deemed to be too severe in the circumstances. 

 
4. SURVEY OF EVIDENCE AND ARGUMENT 
 
4.1 Only a summary of the key issues in dispute which form the basis of the decision 

reached in this award are recorded.   
 
4.2 Documentary evidence not agreed to include statements by absent witnesses 

together with the minutes of the disciplinary hearing. 
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5. EMPLOYER EVIDENCE 
 
5.1 Ms Elsie van Rensburg, a registered pharmacist sketched a background of the 

Respondent’s pharmaceutical industry. 
 
5.2 She attested to the strenuous requirements laid down by law which had to be 

adhered to in order for the Respondent to maintain it’s manufacturing licence. 
 
5.3 Medicines and drugs are placed under the management of a responsible pharmacist 

and must only be dispensed or sold by such pharmacists in terms of the Medicines 
and Related Substance Control Act 101 of 1965.   

 
5.4 The Pharmacy Council and the Medicines Control Council could take disciplinary steps 

against the Respondent if it disregarded the required levels of control.  Such action 
could induce the withdrawal and/or suspension of a licence to manufacture and the 
withdrawal of it’s registration of the plant as a pharmacy. 

 
5.5 She contended that theft and/or the unauthorized possession of company products, 

specifically medicines, had been an ongoing problem for the Respondent. 
 
5.6 She confirmed the existence of a notice to all Employees which inter alia states “it is 

therefore in the best interest of everyone to report all illegal activities to your Group 
Head, Security Manager or to Myself which will be handled in the strictest 
confidence” 

 
5.7 On being questioned about the issue of sharing lockers, Van Rensburg could not 

comment if people shared lockers.  It had never been brought to her attention that 
Employees did not have their own lockers. 

 
5.8 The general practice was for workers to leave their belongings at security if they did 

not have a locker.  Van Rensburg could not confirm ordered when questioned by the 
Union as to whether all Employees were aware of the “tip-off” compaign. 

 
5.9 With reference to the consistency of discipline, she confirmed that two “lady’s” were 

given final written warnings for similar conduct in November 2001.  She qualified her 
statement by adding that there was a difference between soap which was made 
available to Employees and medicines which were not made available.  She conceded 
that Employees who had previously been found being in the possession of soap and 
canteen sugar were not dismissed. 

 
5.10 In Casu 995 Inzar tablets and 492 Athrexin capsules were discovered in the 

Applicant’s locker.  It was illegal for Employees to dose themselves. 
 
5.11 Mr John Lindsay, the Site Engineer and Chairperson of the Disciplinary Enquiry 

testified that the hearing had been postponed or rescheduled some 18 times, mostly 
at the behest of the Applicant’s representative. 
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5.12 It was Lindsay’s view that the “Informant’s” name was irrelevant as it would be 
untoward the tip off campaign which guaranteed the anonymity of the informant. 

 
5.13 The witness, Davids who made the allegations against the Applicant in the first 

instance was not called to testify because she had immigrated overseas. 
 
5.14 Lindsay confirmed the contents of the Standard Operating Procedures (SOP’s) 

governing lockers, whereby Employees are prohibited from using a locker which had 
not been allocated to them.  The SOP further goes on to prohibit Employees from 
sharing each others lockers and hat failure to do so could result in disciplinary action 
taken against them. 

 
5.15 It was Lindsay’s view, as far as he was aware, that there were sufficient lockers to 

go around.  Both Suppi Muthayan and Sharon Lialian had assured him that there 
were sufficient lockers for all personnel.  It was not his job to see that everyone had 
a locker. 

 
5.16 Questioned about the reasons for not dismissing two employees for a similar offence, 

Lindsay could not comment other than to suggest mitigating factors may have had a 
bearing on the leniency of the sanction. 

 
5.17 Under cross examination Lindsay denied any knowledge of a procedure whereby the 

informant must disclose his identity.  He had accepted the initiators averments that 
the identity of the informant should remain anonymous.   

 
5.18 Lindsay conceded that only casual workers who’s work days exceeded a certain 

amount of days received lockers. 
 
5.19 He had also based his decision to dismiss the Applicant on the existence of SOP’s and 

notice stipulating the rules governing the use of lockers. 
 
5.20 The Applicant had been aware of the items in her locker for two weeks according to 

the statements of Davids, Hansen, and Swanepoel.   
 
5.21 Dean Swanepoel was the initiator at the disciplinary hearing. 
 
5.22 Swanepoel confirmed his statement which avers to the Applicant having stated in his 

presence that she knew the products were in her locker for the last two weeks.  She 
could not offer a plausible explanation as to why she did not bring the matter to the 
attention of management.  

 
5.23 He made reference to the disciplinary hearing being deliberately protracted by the 

Applicant’s representative. 
 
5.24 Swanepoel was aware of the “tip off” campaign.  Information can be reported to 

Alexander Forbes who would in turn feed back the information to the company. 
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5.25 Pertaining to the consistency of the sanction, the presiding officer had a discretion to 
make a decision on the merits of the case. 

 
5.26 When questioned as to why Burgess and Goliath, who shared the locker with the 

Applicant, were not called to testify, Swanepoel contended that they were both on 
fixed term contracts which had expired.  There was no duty to re-employ them.  He 
was not sure if their contracts had expired prior to the 1st day of the hearing.  
Swanepoel was not aware that it was common practice to share a locker and was 
unable to comment on the availability of lockers to all Employees at the time of the 
incident. 

 
5.27 In reply to the issue of consistency, Swanpoel claimed that there had been a 

concession a few years ago but the rule against theft and unauthorized possession of 
goods had since tightened up.  This “new” rule was in place prior to the Applicant’s 
transgression. 

 
 
5.28 The new rule on zero tolerance towards theft was introduced on 12 December 2003.  

Concessions were made prior to this date. 
 
5.29 Swanepoel became aware of the “tip off” after Head of Security, Kloppers, notified 

him – he was uncertain when the informant had witnessed the incident or how 
he/she came to know about the drugs in the Applicant’s locker.  He was unaware of 
the identity of the informant. 

 
 
6. APPLICANT’S EVIDENCE 
 
6.1 The Applicant, Patricia Carelse claimed to be earning ±R900.00 at the time of her 

dismissal. 
 
6.2 She was a single unemployed mother with children and resided with her mother. 
 
6.3 She had not worked the weekend before the Monday, the day on which the 

unauthorized goods were found in her locker. 
 
6.4 Her locker was subdivided in the middle.  She made use of the top half, whilst 

Burgess and Goliath used the bottom half.  A plastic bag containing the unauthorized 
pharmaceuticals was found under a clean overall on the bottom half of the locker.  
The overalls did not belong to her. 

 
6.5 She had issued a key to both Burgess and Goliath.  No one else had access to her 

locker. 
 
6.6 Carelse conceded that she was not meant to share a locker with someone else but 

she was the team leader and there were no other lockers available.  It was common 
practice to provide space for “casuals”.  “Adams” and “Harris” shared their lockers 
with other Employees. 
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6.7 Carelse agreed that dismissal would be an appropriate penalty if it could be proven 

that she had put the pharmaceuticals in her locker. 
 
6.8 On the consistency of sanction, Carelse asserted that she had heard rumours that 

people were not dismissed for theft.  Her two colleages with whom she shared a 
locker were “blacklisted” from the Company and had not returned to work. 

 
6.9 Under cross-examination she conceded that her supervisor, “Davids” who had 

initiated the charges against her was an “honest person”.  When asked about the 
incident where Davids referred  to Carelse having prior knowledge of the 
pharmaceuticals in her locker, Carelse replied :  “I don’t know about this” – “I won’t 
say she was truthful”. 

 
6.10 Carelse could not recall informing Swanepoel that she was aware of the goods inside 

her locker.  She later stated that she never spoke to Swanepoel on the d ay of the 
incident.   

 
6.11 Turning to the alleged bias of the presiding officer, Carelse contended that Lindsay 

had nothing against her and was not sure if he had shown “bias” towards her. 
 
6.12 Mr Charles Botihole was the Applicant’s representative and shop steward at the time 

of her disciplinary hearings.  
 
6.13 He had requested information about the informant.  The Company’s Disciplinary 

Code stipulates that all witnesses party to the incident must be brought forward to 
testify.  There had been no sound reasons to protect the identity of the informant. 

 
6.14 The hearing could have been held “in camera”. 
 
6.15 The delays in the disciplinary he attributed to the unavailability of managers and his 

other commitments.  There was never any indication from management that he was 
frustrating the proceedings. 

 
6.16 Botihole conceded that there was a rule in place monitoring the allocation of locker 

space and Employees were not supposed to share lockers.  However due to the influx 
of contract workers it was the normal practice in all departments to share lockers 
with contract workers. 

 
6.17 Referring to the issue of consistency, Linda Dibi had been re-instated by the CCMA 

because the Company had metered discipline out inconsistently.  The “Dibi” incident 
had occurred on 13 May 2002.  The policy on zero tolerance to unauthorized 
possession of company goods was only introduced in 2003.  However in April 2003 
an Employee was given a final written warning for taking soldering wire out of the 
factory.   

 
6.18 He stated it was easy to prize open lockers.  This was confirmed by Head of Security, 

making it possible to plant products in a locker without actually opening the lock. 
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6.19 Under cross examination Botihole could not say for certain whether the “tip off 

campaign” was introduced before or after the Applicant’s case, but he had not been 
aware of it. 

 
6.20 Botihole conceded that the Dibi case was historically inconsistent only to he extent 

that the circumstances were not identical.  Dibi was accused of being in the 
possession of sugar and soup and was re-instated by the CCMA due to previous 
inconsistencies.  Botihole could also not recall if the change of policy toward zero 
tolerance on possession of company goods was implemented in December 2003, but 
recalled receiving a notice to that effect on that date. 

 
6.21 Botihole did not contest Respondent’s assertion that Abrahams had been re-instated 

after it was discovered that he had permission from management to be in possession 
of soldering equipment. 

 
6.22 In re-examination Botihole alerted to the fact that the matter in casu occurred prior 

to the notice of zero tolerance and therefore fell within the “old” policy. 
 
6.23 Charmaine Burger was the temporary Employee who had shared the locker with 

Carelse.  She testified to never having been issued with a locker or that she signed a 
document to acknowledge responsibility thereof.  She was not aware of the rules  
controlling the use of lockers. 

 
6.24 She had shared the locker with another contract worker, Goliath, both of whom used 

the bottom section of the locker (where the pharmaceuticals were found). 
 
6.25 She had only worked two weeks of a 3 month contract before her services were 

terminated. 
 
6.26 Under cross examination she conceded that a cleaner had informed her there were 

insufficient lockers and was unaware that she could approach management for a 
locker. 

 
6.27 Burgess was confused about the dates when she worked and conceded that she 

could have been paid up until 12 December 2002 whilst on “Flexi Contract”. 
 
7. ARGUMENT 
 
 Employer’s Argument  
 
7.1 In brief the Respondent amplified the “onerous” responsibility they endured to 

ensure scheduled drugs were under strict control.  Failure to comply carried severe 
consequences. 

 
7.2 There were clear Standard Operating Procedures and rules, for which the Applicant 

signed in acknowledgement, governing the use of lockers. 
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7.3 Company witnesses had testified that there were sufficient lockers for all personnel 
and that there was consequently no reason to share locker space.  The practice of 
sharing was not condoned. 

 
7.4 The Applicant did not lead evidence that the “tip-off” came to management’s 

attention in the morning whilst the search was only conducted in the afternoon. 
 
7.5 Respondent’s witnesses and Botihole confirmed that a tip off campaign existed. 
 
7.6 No material reasons were given as to how the Applicant was prejudiced by the tip off 

other than to say she was “biased” by the non disclosure of the identity of the 
witnesses.    

 
7.7 Documents tendered by the Applicant declaring their Constitutional right to cross 

examine their accusers were irrelevant in that they addressed hearsay evidence and 
“tendering evidence for fear of intimidation”.  The merits of the case and the facts 
therein were not comparable to the matter at hand. 

 
7.8 The two cases referred to by the Applicant were not identical to the “Carelse” case.  

In one case permission had been granted to the Applicant to be in possession of 
company property, in the other there were no large quantities of scheduled drugs 
found in her possession. 

 
7.9 Dismissal was the appropriate penalty because “added” trust is expected from 

Employees working within the Industry.  
 
8. APPLICANT’S ARGUMENT 
 
8.1 The Union’s primary concern was the decision of the presiding officer to accept the 

Respondent’s assertion that the informant remain anonymous despite the absence of 
a rule protecting the identity of a witness. 

 
8.2 Consequently the chairperson accepted hearsay evidence as to how it came about 

that the unlawful goods entered the Applicant’s locker. 
 
8.3 Regarding substantive fairness, the Union contends that the Respondent was unable 

to discharge the burden of proof that locker sharing was not a practiced custom in 
the factory. 

 
8.4 The termination of the two Employees contracts who shared a locker with Carelse 

were not renewed which implicated them in the matter.  This begged the question as 
to who placed the company property in their shared locker. 

 
8.5 The pharmaceuticals were  concealed under an overall in a part of the locker not 

used by the Applicant which implicated other Employees, yet the Respondent relied 
on the fact that the Applicant was responsible for her locker in order to dismiss her. 
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8.6 Turning to the issue of the alleged inconsistency of the penalty, the Union submitted 
that the new policy on theft was released in December 2003, after the Applicant was 
found in possession of Company goods.  The Respondent had thus applied the 
sanction of “identical” offences inconsistently. 

 
9. ANALYSIS OF EVIDENCE AND ARGUMENT 
 
 Procedural Issues 
 
9.1 Andre van Niekerk in his book “Unfair Dismissal” 2nd Ed (2004) at 52, 53 writes : 
 

Most publications of this nature devote a great deal of attention nto the formalities 
that relate to disciplinary enquiries - the admissibility and sufficiency of evidence, 
when hearings can be held in camera, etc.  All of these issues make an assumption 
about the nature of an obligation that is no longer valid.  The place for argument on 
these and other legal issues is in the CCMA or the Labour Court, not in the 
workplace.  This is not to suggest that the Code of Practice has the effect of denying 
a right to procedural fairness.  The Employer must conduct the investigation that is 
described above.  But, more importantly, the employer must be prepared to defend 
he fairness of its decision before an arbitrator in circumstances where the arbitrator 
does not simply review the reasonableness of the employer’s decision, but makes a 
finding on the merits of the case.  That is the real protection that is granted against 
unfair dismissal, not a requirement that dismissal should be proceded by a charade 
in which the employer purports to act independently of it’s own interests and 
presides over a court like “unbiased” hearing in the workplace.  The model 
established by the LRA is one in which employers are required to make informed and 
intelligent choices about discipline without the trappings of a trial procedure, subject 
to a right by a dismissed employee to have the matter reheard on the merits by an 
independent arbitrator.  In practice most CCMA commissioners continue to treat 
procedural fairness as an end in itself, and have not embraced this approach. 

 
 
9.2 John Grogan in Dismissal 1st Ed (2002) at 133 goes on to say procedural fairness  

related to the manner in which the Employer arrived at the decision to impose a 
sanction.  He further says that the Labour Court has held that the current LRA 
demands less stringent and formalized compliance than was the case under the 
Unfair Labour Practice jurisdiction of the Industrial Court. 

 
9.3 Grogan qualifies this statement somewhat:  “Larger organizations should adopt a 

stricter approach, the over riding consideration is whether the rules of natural  
justices have been sufficiently complied with, and whether the Employee has been 
prejudiced by any procedural irregularity”.  

 
9.4 The only procedural issue in casu relates to the admissibility of a tip off from an 

informant. 
 
9.5 The Respondent did not rely on the testimony of the anonymous witness, both at the 

disciplinary hearing or within these proceedings. 



 11 

 
9.6 The prejudice the Applicant complains of flows from the premise that the “by whom”, 

“how” and “when” the goods were deposited into the locker are not disclosed by the 
Respondent and consequently cannot be challenged by the Applicant.   

 
9.7 It is a fundamental right of natural justice to confront one’s accusers yet interestingly 

the “Code of Good Conduct”, Schedule 8 of the LRA makes no mention of the right to 
call or cross examine witnesses, or to appeal “at disciplinary enquiries” Grogan J, 
Dismissal (supra). 

 
9.8 It is a known fact that the criminal justice system relies heavily on the use of 

informants, in fact the state has provided for a separate budget to assist the South 
African Police Services secure more convictions.  The identity of these informants is 
protected and where evidence is relied on, “in camera” trials are sometimes held. 

 
9.9 It is important that a distinction be drawn between entrapment where a company 

appoints outside agents whose purpose it is to conclude deals with Employees, 
usually as purported receivers of stolen goods, and informant’s who do nothing more 
than point in the direction of the alleged misdemeanor.  

 
9.10 In SACCAWU obo Chauki / Mass Discounters (2004) 6 BALR 767 (CCMA) “The 

Commissioner held that there was no reason to reject he evidence of informers”.  In 
SACCAWU obo Gugaza / Sports Café (Pty) Ltd [2001] 4 BALR 401 (CCMA) the 
Applicant was ultimately dismissed as a result of “an anonymous tip off”.  In NUM & 
others / RSA Geological Services (2004) 1 BALR 1 (P), “the arbitrator noted that the 
Respondent had learned from an anonymous informer that samples had been 
dumped.  The informer was not called to testify at the arbitration.  The arbitrator 
held that evidence relating to a conversation between the informer and the 
laboratory manager was inadmissible hearsay; that evidence could be considered  
only to the extent that it proved the existence of the informer, and that the informer 
had disclosed information leading to the discovery of the discorded Komberlite. (my 
emphasis). 

 
9.11 In my view, the Respondent had not relied on any evidence supplied by the 

informant save to “point them in the direction” of the unlawfully obtained company 
goods.  I find nothing irregular in law or fairness preventing a company from 
receiving a tip-off.  The tip-off in casu certainly does not constitute hearsay 
evidence. 

 
9.12 Mr Botihole’s allegation that the lockers were easily opened, implying that the 

company goods could have been “planted” in the locker can be treated as argument 
in rebuttal of the probabilities that Mrs Carelse was aware of he unauthorized goods 
in her locker.  It does not constitute a procedural irregularity or form the basis that 
the Applicant suffered prejudice because this point could not be put to the informant.  
Nor was it tendered in evidence that there may have been somebody who wanted to 
“frame” her.  In my view if the testimony of the Applicant was to be held “in camera” 
it might well be that the evidence tendered by the informant may favour the 
Respondent which could have prejudiced the Applicant further.  The notice circulated 
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around the factory protecting the identity of the informers, issued after 30 
September 2002 – the date Carelse was found with product in her locker.  However, 
in the circumstance I find that the chairperson was not partial towards either party at 
the disciplinary hearing and that his decision to rule the informants identity remain 
anonymous is fair, provided he did not consider any evidence tendered by the 
informant.   

 
9.13 I am further satisfied given the pre-amble to the nature of the pharmaceutical 

industry that the Respondent  had sound economic and social reasons for justifying 
the use of an informant, the identity of which, in my view they are not obliged to 
disclose.  Clearly extra measures were required to control scheduled drugs from 
falling into the wrong hands which was an ongoing problem for the Respondent. 

 
9.14 Further the “rule” that all witnesses be heard must not, in my view be interpreted in 

the narrow sense but be aimed at ensuring natural justice in the workplace – I am of 
the view that “informants” were never meant to be included in this alleged policy.  
Just as the audi alteram partem principal remains a cornerstone of both our civil and 
criminal justice systems, the practice of “tip-offs” is not only condoned but 
encouraged in civil society. 

 
Substantive Issues 

 
9.15 Sharing of Lockers – three witnesses for the Applicant testified that although it was 

wrong to do so, the sharing of lockers was common practice in the manufacturing 
sector of the Company.  The evidence of the Respondent was hear-say to the extent 
that neither Mr Lindsay nor Swanepoel could say for certain that lockers were not 
shared and relied on the “assurance” of Suppi Muthagan and Sharon Lialan who was 
not called to testify.  A Respondent’s witness conceded that the allocation of a locker 
could depend on how long a “casual” had been contracted to work. 

 
9.16 On the probabilities given that the evidential onus rests with the Respondent to 

prove there were sufficient lockers, I must accept the Applicant’s version over that of 
the Respondent’s that there were insufficient lockers and that certain Employees 
shared their lockers. 

 
9.17 The Applicant was however unable to prove that Management was, prior to this case, 

aware of the shortage of lockers and accordingly ignored or tacitly accepted the 
situation. 

 
9.18 It is also not disputed, except for the testimony of Burgess who was a temporary 

worker, that there existed a rule against the sharing of lockers.  The Applicant 
herself admitted that it was wrong to do so. 

 
Unlawful possession of Company Property 

 
9.19 I cannot conclude that the large amount of pharmaceutical products found in 

Carelse’s locker was placed there through her own doing.  The crisp issue to be 
determined then is whether or not the Applicant was aware or could reasonably have 
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been aware that there were company pharmaceuticals in her locker.  “Unauthorised 
possession of Company property” requires a lesser standard of proof then “Theft”, 
See Grogan’s Dismissal (supra) at 128.  There remains however the need for 
sufficient evidence against the Employee to warrant the inference that the Employee 
acted dishonestly. 

 
9.20 An Employee is guilty of derivative misconduct where it can be shown that the 

offence has been committed, albeit by other Employees, but failed to report it to the 
Employer.  Swanepoel testified that the Applicant had confirmed she knew the 
products were in her locker for the lost two weeks but could not respond as to why 
she had brought this to the attention of management.  An averment to which the 
Applicant denies.  When a trier of fact is  confronted with two mutually destructive 
versions they are obliged to make credibility finding.  Carelse admitted that 
Swanepoel had nothing against her, indeed there is no plausible reasons before me 
to suggest otherwise.  Carelse on the other hand is fighting for her livelihood, never 
the less I have not found Carelse to be an unreliable witness. 

 
9.21 Carelse representative however did not cross examine Swanepoel regarding Carelse’s 

alleged confession that she was aware of the product in her locker.  Certainly 
Swanepoel  was not given the opportunity to rebut allegations that he fabricated his 
statement.   

 
9.22 Both in Pick ‘n Pay Supermarket v Boshomane [1995] 8 BLLR 8 (LAC) and in 

SACCAWU obo Myusela / Woolworths (Pty) Ltd [1999] 8 BALR 947 (CCMA) it was 
held that in the case of the rule against unauthorized possession, the Employer must 
prove that the Employee was or ought to have been aware that he or she was in 
possession of the item in question.  In the case between Enselenpark Centre of 
Excellence and SAFSA obo Musombuka (1999) 8 BALR 986 (IMSSA), the arbitrator 
added a further element to satisfy a conviction of unlawful possession.  It was held 
that the suspected person must be in direct control of the property at the time it is 
discovered.  Following the Pick ‘n Pay case (supra) an Employer must show that the 
Employee had the “legal mind” to commit the offence.  It is common cause that 
three Employees were sharing her locker on 30 September 2005.  The Respondent 
cannot automatically draw an inference that the Applicant was in unlawful possession 
of company products based on the premis that she was solely responsible for her 
locker.  As the Applicant’s representative pointed out, she was not charged for failing 
to comply with security procedures governing the allocation of lockers, even tough in 
SACCAWU and another v Checkers Shoprite (Pty) Ltd (1996) 5 BLLR 678 (IC) it was 
held that an Employee’s failure to comply with reasonable security procedures 
resulting in potential loss to the Employer was sufficiently to justify dismissal.  

 
9.23 In my view the Respondent would need to adduce further plausible evidence if the 

Applicant is not to escape liability. 
 
9.24 It is submitted in the Woolworths case (supra) that there is still an onus on an 

Employee to explain a till shortage and that it is very difficult for an Employee to 
escape liability on the basis of a mere allegation that she cannot explain a till 
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shortage.  This is so because it will usually be inferred that the Employee must have 
at lease been negligent in failing to observe a rule. 

 
9.25 In Metro Cash ‘n Carry Ltd v Tshehlu (1997) 1 BLLR 35 (LAC) it was pointed out that 

the problem of protecting goods against theft is compounded by the fact that it is 
often “difficult if not impossible to apprehend and prove a case against a dishonest 
Employee”.  It is pointed out in FEDCRAW v Snip Trading (Pty) Ltd (2001) 7 BALR 
669 (P) that “courts and arbitrators accept that Employers may introduce rules 
which, if breached,  carry the sanction of dismissal at first instance, even if the 
breach of these rules does not in itself amount to a criminal offence.  Example of 
such rules are “unauthorized possession of company property”.  All Employers need 
prove in such cases to justify dismissal is than an Employee who is caught with 
company property was negligent in failing to comply with the duty to ensure that he 
or she was not in possession of the Employers property (my emphasis). 

 
9.26 It is common cause that the Applicant did not observe the locker rules which has as 

a result thereof led to the diffusion of responsibility in that none of the three 
inhabitants of the locker is admitting liability.  As a result, the Respondent would in 
terms of the Pick ‘n Pay case be stopped from making a conviction without further 
proof of culpability. 

 
9.27 However in South Cape Corporation (Pty) Ltd v Engineering Management Services 

(Pty) Ltd 1977 (3) SA 534 A at 548, it was held that when a defendant raises a 
specific defense in rebuttal of a prima facie case made out by a plaintiff, the burden 
of proving the facts necessary for the defense shifts to the accused. 

 
9.28 As pointed out, supra, a flat denial is generally an insufficient defense.  It is noted 

that the Applicant was unable to implicate with any conviction a probable culprit to 
the act.  There was no hint of evidence from Applicant’s to implicate either Burgess 
or Goliath.  Burgess was a neighbour to Carelse and it is probable that there must 
have been some relationship between the two.  Goliath was also on the same shift as 
the Applicant and must have had some relationship with Carelse after sharing a 
locker with her.  Yet between the three who shared the locker none came forward to 
offer a plausible explanation for the presence of products in the locker.  Only Botihole 
gave some explanation on how it was possible to open the locker without a key.  An 
allegation which was not put to any of the Respondent’s witnesses.  In any event 
Carelse stated only the three of them could have had access to the locker. 

 
9.29 Having considered the law on “unauthorized possession of company property” as well 

as the facts of the case I make my decision – 
 
9.30 Following from the Metro Cash ‘n Carry and Snip Trading arguments supra, together 

with an understanding of the Respondent industry  as per the testimony of Ms Van 
Rensberg, I have no doubt in my mind that the rules governing locker allocation are 
essential rules, rules which if broken, carry a penalty.  As I remind myself that the 
Applicant does not have to answer a charge of failing to observe Standard OPeratring 
Procedure or rule relating to the use of lockers, I never the less find it grossly unfair 
that the Applicant knowingly broke this rule only to use it as a defense against the 
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charge of “unauthorized possession”.  In my view, given that the Applicant had 
violated the locker policy rule there is an added burden on her to adduce at least a 
tentative explanation in rebuttal of the charges.  And whilst I have decided not to 
only rely on a credibility finding against the Applicant on whether or not she knew or 
ought to have known about the product in her locker, I further maintain that she has 
failed to offer a sustainable defense on how the goods came to be in her locker, the 
burden of which, given the circumstances of the matter, is an onerous one, and one 
that she has ultimately failed to discharge.  

 
9.31 On the issue of consistency, it is undisputed that Abrahams was re-instated after it 

was discovered that he had acquired the necessary authority to be in possession of 
soldering equipment.  Perhaps of more concern is the matter whereby Linda Dibi was 
re-instated after being found in the possession of consumables.  I concur with the 
Union that the blanket policy against any theft occurred after the infraction in casu 
was committed.  Never the less I do not believe the Respondent selectively 
dismissed the Applicant given the merits of the two cases.  In SACCAWU & others v 
Irvin and Johnson (Pty) Ltd (1999SACCAWU & others v Irvin and Johnson (Pty) Ltd 
(1999) 20 ILJ 2302 (LAC) the majority of a divided labour appeal court stressed the 
“parity” principal is simply a general principal of fairness, and should not be applied 
rigidly.  Did the inconsistency of sanction amount to arbitrariness or bad faith ?  I am 
certain not.  In casu the amount of scheduled drugs found in the locker was 
described as excessive.  It is the quantity of scheduled drugs that sets this case 
apart from the Linda Dibi case.  I heard no evidence to the effect that Dibi was in 
possession of scheduled drugs.  This in itself renders the two cases dissimilar.  

 
9.32 The primary rationale behind applying discipline consistently is to prevent the 

concerned Employee (s) from being unaware that they would be dismissed for the 
offence in question.  The Applicant stated that she would expect to be dismissed if 
the Respondent could prove that she had put the products in her locker.  Her 
statement falls short of admitting that dismissal was an appropriate sanction for 
being aware that the property was in her possession.  Never the less it was not 
argued that dismissed was not an appropriate penalty for misconduct relating to 
“unauthorized possession of company products”. 

 
9.33 I am mindfull that dismissal be reserved for instances in which the company can 

prove that the trust relationship has broken down.  I have also given thought to the 
Applicant’s unenviable personal circumstances.  Never the less, given the 
susceptibility the Respondent’s business to dishonest conduct and he nature fo the 
goods found in her locker,  a severe sanction is warranted.  

 
9.34 In summary, I find the Applicant was aware or ought to have been aware of the 

unauthorized company products in her locker and that the sanction of dismissal 
cannot be interfered with after considering the Applicant’s personal circumstances 
and record of service. 
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10. AWARD 
 
10.1 The dismissal of the Applicant, Patricia Veronnica Carelse is both procedurally and 

substantively fair. 
 
10.2 No order of costs is made. 
 
 
A W Maré  
Commissioner  
 
 
 
 
 
 


