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GP0444-03 

 
CEPPAWU OBO LINDIWE RADEBE & OTHERS AND LE-SEL RESEARCH 

(PTY) LTD. 

 
INTRODUCTION 

 

The matter was heard on 8 and 9 November 2004, 21 and 22 February 2005 and 6 and 7 

April 2005.  The Applicants were represented by Mr T Buthelezi of Chemical, Energy, 
Paper, Printing, Wood and Allied Workers Union.  The Respondent was represented by 

Mr H.S.Bosch, the Industrial Relations Manager of the Respondent. 

 
Mr Buthelezi and Mr Bosch drafted a list indicating who the Applicants were in the 

matter.  The list comprised of 14 Applicants.   10 Applicants gave evidence.  4 

Applicants did not testify, namely, Phumla Kalashe, Mildred Coetsee, Lindiwe Radebe 

and Victor Kgafela.  A death certificate was handed in for Phumla Kalashe.   

 

The Applicants were dismissed for misconduct during a strike.  The alleged misconduct 

that led to their dismissal took place on 17 June 2003.  Two disciplinary hearings were 
held.  The first hearing was held on 23 July 2003.  The second hearing was held on 25 

July 2003. 

 

The charge against the Applicants was as follows: 

 

“Intimidation against non-striking workers.  On the evening of Tuesday 17 June 2003 

from about 17H00 onwards, you prevented the taxis bringing non-striking workers on 

nightshift into work.  You threatened the taxi drivers and workers inside the taxis with 

violence, waving knob kiries at them”.         

 

The Respondent’s Mr Trevor Beach took photos of the incident of 17 June 2003.   
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Only substantive fairness was in dispute. 

 
The parties submitted written heads of argument. 

 

The Applicants are seeking retrospective reinstatement. 
 

ISSUES TO BE DECIDED 

 

1. Are the Applicants guilty of the alleged misconduct for which they were 
dismissed? 

2. If not, are the Applicants entitled to reinstatement? 

 
EVIDENCE AND ARGUMENT 

 

A.  RESPONDENT’S CASE 

 

The Respondent called 7 witnesses.  The witnesses testified that on 17 June 2003 vehicles 

carrying nightshift employees were turned away, employees were intimidated and 

vehicles were forced to leave with the nightshift employees.   This resulted in 43% of the 
nightshift employees not reporting for duty on 17 June 2003.  The Respondent’s case is 

that the striking employees acted unlawfully by intimidating and preventing non-striking 

employees from working on 17 June 2003.   

 

1.  J F MARX 

 

Mr Marx testified that he was the chairperson of the disciplinary hearings.  15 employees 

attended the first hearing and 11 workers were dismissed at this hearing.  6 employees 

attended the second hearing and 4 employees were dismissed at this hearing. 
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First Hearing 

 
Mr Marx said that the Applicants identified themselves on the photos taken by Mr Beach.  

3 denied that they were on the photos or present namely, Princess Ntoseng, Magdalena 

Pheffers and Mirriam Mohale.  They were not dismissed.  Mr Marx said that when 
employees denied that they were on the photos he gave them the benefit of the doubt.  Mr 

Andrew Baloyi was not at the disciplinary hearing and not dismissed for the incident of 

17 June 2003.  He deserted his workplace.   

 
Second Hearing 

 

Mr Marx said the group that attended the first hearing identified the 6 employees who 
attended the second disciplinary hearing.  2 employees denied that they were part of the 

group, namely Derrick Kelane and Doris Magena.  Derick said he left at 17H00 and did 

not form part of the group.  He admitted that he appeared on one of the photos but was 

walking away from the action on his way home.  Dorris said it was not her on the 

photographs.  Mr Marx said Derrick and Doris were not dismissed as it was not clear 

from the photos that they were part of the group.  

 
Mr Buthelezi put it to Mr Marx during cross-examination that Maria Moses denied that 

she was on the photos.  Mr Marx said that Ms Moses admitted at the disciplinary hearing 

that she was on the photos and that she was furthermore identified by the first group as 

being on the photographs. 

 

Sanction 

 

Mr Marx said that after hearing the evidence of the company’s witnesses and taking into 

consideration the supporting photos he concluded that the group on the photos had a 

common objective to prevent taxis from delivering non-striking workers to the company 

premises and did so by intimidating the employees in the taxis.   He said he saw the 

conduct of the strikers on the photos as that of a collective group.   He said the evidence 
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presented was that a large part of the nightshift of 17 June 2003, namely 43% was 

prevented from working the nightshift.  The photos showed strikers brandishing sticks, a 
clenched fist and the strikers obstructing the road.    

 

Mr Marx said that some of the people on the photos could not be identified or were 
contract workers.   

 

Appeal 

 
It is common cause between the parties that the union in a letter dated 29 July 2003 

informed the company that they would proceed to the CCMA rather than go through the 

appeal process.  It is the company’s case that Margaret Soetmelk on her own appealed.  
Her appeal was successful and she was reinstated.  (Ms Frodsham’s evidence below). 

 

2.  ANN GRADRIDGE 

 

Ms Gradridge,  the HR Manager of the employer testified that just after 17H00 on 17 

June 2003 she received a call from security who told her that she must come downstairs 

because the striking employees were preventing the non-striking employees entry to the 
company.  Ms Gradridge said she asked Mr Trevor Beach, the Warehouse Manager to get 

the company camera and come down with her.  She said she saw taxis blocked by about 

20 striking employees.  The taxis were delivering the nightshift workers.  She said the 

crowd was aggressive.  The employees were surrounding the taxis, chanting, screaming, 

and holding weapons.   The strikers surrounded one of the taxis and wanted to overturn 

the taxi.  She said she was scared and phoned the police and did not get an answer.  She 

then phoned Metro Police who came to the premises but were too scared to come up the 

road.  She phoned Metro Control who told her that the demonstration did not look 

peaceful and advised her to phone the riot squad.   Ms Gradridge said whilst she was 

witnessing the scene she received a call from Mr Dermot Burn, the manager of 

Workforce Group who supplies contract workers to the company.  Mr Burn told her that 
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his driver contacted him and told him the strikers were preventing him from taking 

workers onto site.      
 

Ms Gradridge was the complainant at the first disciplinary hearing. 

 
3.  TREVOR BEACH 

 

Mr Beach said he received a telephone call from Ms Gradridge to bring the camera and 

take photographs at the gate on 17 June 2003.  He said when he arrived at the gate there 
was a crowd of people who blocked the road.  He said he tried to go closer to take photos.  

The group started chanting and waving sticks.  He took photos of how the strikers 

blocked the road and stopped vehicles.  He said he was frightened. The strikers bashed 
and banged vehicles and forced the vehicles off the road.  He thought they were going to 

overturn one of the taxis which went right up the curb. 

   

4.  WENDY FRODSHAN 

 

Ms Frodshan, the HR Director of the company said she identified the employees of the 

first hearing on the photos as she was familiar with the staff.  Each of the employees had 
to identify themselves on the photos in addition to her identification.   She was also the 

complainant at the second hearing. 

 

Ms Frodshan testified that Margaret Soetmelk appealed on her own.  Her appeal was 

successful and she was reinstated.  Mr Buthelezi put it to Ms Frodshan during cross-

examination that Ms Soetmelk never appealed on her own.  This was denied by Ms 

Frodshan and the appeal application form with Ms Soetmelk’s signature on it was 

produced as evidence. 

 

It was put to Ms Frodshan during cross-examination that Maria Moses denied that she 

was on the photos.  Ms Frodshan testified that Ms Moses admitted at the disciplinary 

hearing that she was on the photos. 
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5.  DERMOT BYRNE  
 

Mr Byrne testified that he is the Area Manager for the Workforce Group who supplies 

contract workers to the company.  He said that his driver, Mr Timonty Gule phoned him 
on 17 June 2003.  Mr Gule was panicking.  Mr Byrne said he told Mr Gule to return to 

the Midrand Office.  Mr Byrne was at the company’s premises at the time of the incident.  

He said the employees were shaking and rocking the taxis and shouting at taxis to turn 

around.  They were not allowing the vehicles to go into the company premises. 
 

6.  TIMOTHY GULE 

 
Mr Gule said that he worked as a driver for Workforce Group.  A crowd of people 

blocked his car when he went to deliver contract workers at the company on 17 June 

2003.  He was instructed to turn back when he phoned Mr Byrne.  He said he and the 

passengers were afraid.  He returned to Le-Sel later.  The crowd was still there.  Mr 

Delmot instructed Timothy to drive through the crowd which he did.  He said the crowd 

was banging his car and insulting the passengers telling them to go back.  Timothy said 

the crowd had things with them, but he could not establish exactly what they had.  He 
noticed planks. 

   

7.  ANTHEA ROSE 

      

Ms Rose testified that she is the HR Administrator.  She said Ms Soetmelk came to the 

office on 25 July 2003.  She wanted to see Ms Frodsham.  Ms Soetmelk requested an 

appeal form and filled it in and signed it in front of Anthea.  Anthea put the appeal form 

in the in tray of Ms Frodsham who was not at the office at the time.  She said she 

informed Ms Frodsham of the appeal form. 
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Mr Bosch argued as follows: 

 
On 17 June 2003 the Applicants individually and collectively misconducted themselves 

by physically preventing other employees from gaining access to the workplace and 

committed an unlawful action which was violent in nature.  The Respondent as such 
imposed a penalty of dismissal which corresponds with the severity of the offence. 

 

B.  APPLICANTS’ CASE 

 
10 witnesses testified.  All the witnesses except for Maria Moses admitted that they were 

on the photos.  All the Applicants denied that they intimidated the non-striking 

employees in the taxis.  They said that the taxis had to make a u-turn and that is where the 
strikers were standing.  The employees gave different versions about what happened to 

the passengers in the taxis namely that all the passengers disembarked, that some of the 

passengers disembarked, that no passengers disembarked, that the passengers were afraid, 

that the passengers were not afraid.   

 

1.BONGANI MADIDE 

 
Mr Madide said on 17 June 2003 the striking employees were trying to negotiate with 

their colleagues in the taxis to help them with the strike on that day.  He said it was polite 

negotiation.  He denied that the strikers intimidated the people in the taxis.  He said the 

strikers tried to negotiate when the taxis made a u-turn.  They were singing, dancing, toy-

toying.  He said the first taxi offloaded passengers and they tried to negotiate with the 

non-striking employees standing outside the taxi.  He said the people in the second taxi 

got scared because the strikers were singing and that the taxi driver turned around 

because he was instructed by the passengers.  He said maybe the passengers thought the 

strikers were going to hit them and would be violent toward them.  Bongani said the 

strikers approached the people whilst they were in the taxis.  Nobody got out of the 

second taxi and they all left.  He said the strikers were divided into 2 groups.  The second 

group was at the small gate and was not photographed. 
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2.ZAKHELE MADIDE 

 
Mr Madide said that the strikers were speaking to passengers in the taxi on 17 June 2003 

and asking them to support the strikers.  He said some of the non-strikers agreed with the 

strikers and joined them, some disagreed and entered the company premises.  He denied 
that the strikers intimidated the passengers.  He said the strikers approached the taxis as 

they were making a u-turn to offload passengers. 

 

3.RICHARD SIGANGA 
 

Mr Siganga said the strikers were standing at the u-turn and stopped non-striking 

employees.  He said some of the non-striking employees joined them.  Those that did not 
want to join the strikers continued with their jobs.  Mr Siganga said he was a marshall. 

The duties of the marshals were to let cars through and not harm people in cars.   He said 

the strikers were singing happy and  joyful songs.  He said the strikers saw that no 

progress was made with the strike.  At that stage the strike was continuing for 1 month 

and for that reason the strikers wanted to engage the nightshift workers. 

 

4.BETTY THEUNISEN 
 

Ms Theunissen said that some of the non-striking workers said they would join the strike 

the following day.  About 3 joined the next day.  Those that did not want to join were not 

forced and they went to work on 17 June 2003.  The taxis turned around and left empty.  

The strikers spoke to the employees as they disembarked.   Betty said there were 2 

groups, 1 group was at the small gate. 

 

5.SANDRA BOTHA 

 

Ms Botha said she spoke nicely to the non-striking employees in the taxis and asked them 

for support.  She said most of the non-strikers supported the strikers.  She said the strikers 

needed the support of the non-strikers in order to end the strike sooner.  She denied that 
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she threatened or intimidated the non-strikers.  She said those that did not support the 

strikers went to work.   She said there were 4 marshalls, but just remembers the names of 
2, namely Sarah and Doris.  Ms Botha said it did look like the passengers in the taxis on 

the photos were afraid of them.  She said the taxis drove away because they saw the 

group of people.  She said the passengers were not offloaded because the group was 
furious with them.  She said the people in the taxis were afraid of them and closed the 

windows.  Sandra said the strikers approached the people in the taxi whilst they were still 

sitting.  She admitted that the taxis were stopped in the middle of the road. 

 
6.MARIA MOSES 

 

Ms Moses denied that she was on any of the photos and denied that she was part of the 
group on 17 June 2003.  She said she was part of the picketing line at the small gate on 

17 June 2003.  Ms Moses could not be identified on any of the photos. 

 

7.BUELAH K OPPERMAN 

 

Ms Opperman said that the group stood in the middle of the road and sang.  She said the 

marshals spoke to the people in the combies.  She said there were 4 marshals, namely 
Corne, Richard, Sarah, Dorris.  She said some of the passengers opened the windows and 

spoke to them, some went to work and others drove off.  She said she knew some of the 

non-striking employees and encountered them at the taxi rank.   

 

8.ELKE RONDGANGER 

 

Ms Rondganger said the strikers were looking for help to shorten the strike.  The 

marshals were Cornel, Richard, Dorris and Sarah.  She said she waived at Mildred’s 

mother who was in the taxi.  Mildred was part of the group.  The group was standing at 

the u-turn where the taxis had to turn.  She said Mildred’s mother and her drove home 

together that evening from the taxi rank and that Mildred’s mother returned to work the 

next day and did not join the strike.  It was put to her during cross-examination that it was 
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strange that Mildred’s mother would go to work and leave again an hour later without 

entering the company premises. 
      

9.SARINA KEYSER 

 
Ms Keyser said the group spoke to the passengers in the taxi out of friendliness.  She said 

they wanted the non-strikers to join them because the strike had continued for so long.   

 

10.SUSAN LOUW 
 

Ms Louw said she was angry on 17 June 2003.  She said the strikers asked the taxis to 

stop by raising their hand and showing the driver to stop.  She said she saw some of the 
people that were in the taxis later at the taxi rank.  She said the strikers only stopped the 

non-strikers on one evening, namely 17 June 2003.  She said the strikers asked the non-

strikers to turn around. 

 

Mr Buthelezi argued as follows:  

 

• All the Applicants testified that there were 2 groups, one group at the main gate 
and one group at the small gate.  Only the strikers at the main gate were 

photographed and dismissed.  According to the Applicants this amounted to 

selective dismissal. 

 

• The fact that some of the workers on the photos were not dismissed and that this 
amounted to selective dismissal. 

 

• The strikers on the photos did not deliberately stop the taxis to deliver nightshift 

workers.  The people inside the taxis were approached and asked for support only 

when the taxis stopped at the delivery point.  The people inside the taxis were not 

physically or in any other way threatened with violence or intimidation.  The 
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Applicants were standing at the u-turn at a point where the taxis had to turn.  

People were dropped either before or after taxis made a u-turn. 
 

• The strikers were talking to people in the taxis.  They admitted, except for Maria 

Moses that they were on the photos, but denied that their behaviour amounted to 
intimidation.  They were peacefully talking to people in the taxis.  The Applicants 

approached the non-striking workers to persuade them to join the strike.   

 

• Mr Buthelezi stated that the dismissal of the Applicants was discrimination 

against union members.  

 

• Mr Buthelezi submitted that the Respondent was prepared to retain the strikers 

who were untruthful by denying that they indeed appeared on the photographs.  

The Respondent was also prepared to retain those that it chose not to identify. 
 

• Mr Buthelezi submitted that although Mildred Coetzee, Lindiwe Radebe, Victor 

Kgafela and Pumla Kalashe did not attend the arbitration hearing they should be 
regarded as Applicants in the matter.  Mr Buthelezi said the 4 Applicants admitted 

that they were on the photos. 

 

• The reinstatement of Ms Soetmelk amounted to selective and discriminatory 

reinstatement.  Mr Buthelezi submitted that Ms Soetmelk’s reinstatement was 

selective and that she did not attend an appeal hearing. 

 

• Mr Buthelezi argued that Mr Meeting Mohlale’s matter should also benefit from 

the relief sought by the union even though he referred his matter to the CCMA 
and the CCMA dismissed his matter.  Mr Buthelezi submitted that Mr Mohlale 

was prejudiced by the decision of the CCMA and that the decision of the CCMA 

was both misleading and erroneous.      
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ANALYSIS OF EVIDENCE AND ARGUMENT 

 
PICKETING 

 

The Applicants were entitled to picket.  The right of strikers to picket is regulated by 
section 69 of the LRA, No 66 of 1995. In terms of the Code of Good Practice on 

Picketing Item 6 paragraph 7 the picketers may not:  

 

“..7(a) prevent members of the public, other employees…from gaining access to the 
employer’s premises” 

 

7(b) commit action which may be unlawful…or may be perceived to be violent”.    
 

After a consideration of all the evidence and having regard to the photos presented I find 

that on a balance of probabilities the Applicants acted in contravention of the Code of 

Good Practice on Picketing.   

 

INTIMIDATION 

 
It is clear from the photos that the strikers blocked the road and obstructed the taxis from 

offloading the nightshift employees.  It is furthermore clear from the photos that the non-

striking employees were approached whilst seated and before disembarking from the 

taxis.   There was no reason to talk to the non-striking employees whilst they were seated 

in the taxis.  If the intention of the strikers was peaceful the striking employees could 

have waited for passengers to disembark.   

 

The Respondent’s witnesses gave evidence about the mood of the group on 17 June 2003.  

An aggressive mood.  The Applicant’s witnesses also testified about the mood of the 

group.   Sandra Botha testified that the passengers were not offloaded because the group 

was furious with them and that the people in the taxis were afraid of the strikers and 

closed the windows.  Mr Bongani Madide testified that maybe the passengers thought the 
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strikers were going to hit them and be violent towards them and Susan Louw said that she 

was angry on 17 June 2003.  I came to the conclusion after considering the photos and 
evidence presented that the Applicants were angry on 17 June 2003.  The strike had 

continued for a month without an end to the strike in sight, and the strikers were getting 

impatient.  They decided to intimidate the non-striking nightshift employees with the 
intention of preventing them from working. 

 

In addition to the photos and evidence there is simply no other explanation for the 

absenteeism of 43% on the night of 17 June 2003 than that the nightshift employees were 
intimidated and prevented from going to work. 

 

COLLECTIVE MISCONDUCT 
 

I find that the group had the collective intention to prevent nightshift employees from 

working on the evening of 17 June 2003.  In order to achieve their common objective the 

group acted in an intimidatory manner toward the non-striking nightshift employees in 

the taxis.  This form of misconduct is unacceptable and cannot be condoned.  No reason 

exists why I should interfere with the sanction of dismissal imposed by the employer. 

 
As the arbitration is a rehearing and Maria Moses could not be identified on the photos 

and denied that she was part of the group I find that she was not part of the group.     As 

she was not part of the group I find her not guilty of the offence for which she was 

dismissed. 

 

DISCRIMINATION 

 

The dispute is identified on the outcome certificate as “alleged unfair dismissal - 

misconduct”.  If the Applicants case was for unfair discrimination against union members 

the union should have referred the matter as such to the Labour Court.  It is not within the 

jurisdiction of the Bargaining Council to determine discrimination disputes.  In any event 

no proof of discrimination was established.  The employees identified themselves and 



 14 

other employees on the photos.  Mr Buthelezi failed to establish through evidence that the 

employer was guilty of discriminating against the dismissed employees on the basis of 
their union membership.    

 

SELECTIVE DISMISSAL 
 

I find that the employer correctly took disciplinary action against only those employees 

who could be identified and if there was any doubt about identifying an employee such 

employee was given the benefit of the doubt.   
 

MR MEETING MOHLALE 

 
Mr Mohlale referred his dispute to the CCMA and the CCMA made a ruling.  This ruling 

is binding on Mr Mohlale and the appropriate procedure is to apply to the Labour Court 

in a review application to set the matter aside if the Applicant is unhappy with the 

outcome. 

 

MILDRED COETZEE, LINDIWE RADEBE AND VICTOR KGAFELA 

  
The above 3 Applicants are included in the arbitration award.   

 

PUMLA KALASHE 

 

Due to the fact that Ms Kalashe is deceased she is not included in this arbitration award. 

 

MARGARET SOETMELK 

 

The union informed the employer that the Applicants abandoned their right to an appeal.  

The evidence presented by the Respondent is that Ms Soetmelk applied for an appeal and 

was reinstated after her appeal was favourably considered.  There is no reason for me not 

to accept the evidence of the Respondent.  As the remainder of the Applicants waived 
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their right to an appeal they cannot now say that the reinstatement of Ms Soetmelk is 

unfair. 
   

AWARD 

 
1. The application for all the Applicants, except for Maria Moses is dismissed. 

2. The Respondent is ordered to reinstate Maria Moses retrospectively from the date 

of her dismissal.  She must report for duty on 18 July 2005.  

3. No order is made as to costs. 
 

SIGNED AND DATED AT JOHANNESBURG ON 11 JULY 2005 

 
 

 

ADV L CHAROUX 

COMMISSIONER 
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