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National Bargaining 
For the Chemical Industry  
ARBITRATION AWARD 

Commissioner: Bella Goldman 
Case No.: WCCHEM234  

Date of award: 
 
  
 
 

In the arbitration between: 
 
 
CEPPAWU obo Dorian Morne Lennox Applicant 
 

and 
 

Sonchem Division of Denel Respondent 
 
 
 
 
Applicant’s representative: Mawetu Tambileyo, Union Official 
Applicant’s address: 124 Soekmekaar 

Cape Town 7134 
Telephone: (021) 857 2336 
Fax N/A 
 
 
 
Respondent’s representative: BrendanGuy Attorney 
Respondent’s address:  
Telephone: (021) 465 4747 
Fax: (021) 461 7094 
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DETAILS OF THE HEARING AND REPRESENTATION 

 

The arbitration hearing was held at the Peninsula Technikon on the 9 July  and the 9 December 2004. Mawetu 

Tambileyo represented the applicant. Mr Brendon Guy attorney represented the respondent. The proceedings 

were mechanically  recorded. It was agreed that closing argument would be submitted by the15 July  2004 

 

 

ISSUE TO BE DECIDED 

 

Whether or not the applicant was dismissed and, if so, whether the dismissal was substantively  and 

procedurally  fair in terms of the Labour Relations Act 1995 as amended (LRA). 

 

POINT IN LIMINE 

The applicant’s representative objected to the respondent being legally  represented. This dismissal concerned 

an expectation of renewal of a fixed term contract and thus I allowed legal representation not hav ing the power 

to refuse it. 

 

BACKGROUND TO THE ISSUE 

The applicant worked for the respondent from 11 December 2001 until the 31 March 2004. The respondent 

directly  employed him in the last 3 months of that period. Prior to that, labour brokers on a number of fixed term 

contracts had employed the applicant. The respondent alleged that they dev ised a system to decide that should 

they have to reduce their contract workers as they did for economic reasons, there would be criteria in place 

and that the unions were at all times made aware of these criteria. The applicant is alleging 

• He was not aware of those criteria  

• In any event, the criteria were not applied fairly  and hence he had a reasonable expectation of his last 3 

month contract being renewed, which did not happen. 

• He was competent to do his job and possessed the necessary skills 

 

Five weighted criteria were used in the selection process: 
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1. Performance 

2. Discipline  

3. Skills 

4. Employment Equity  status 

5. Qualifications 

 

The applicant alleged that he was unfairly  rated on skills as he had the required skills for the job. The 

respondent alleged that they had put into place tests, which had to be completed by the workforce, and the 

successful completion of these tests was the criteria used in assessing skills. Of five tests, the applicant only  

completed one claiming that he did not have time to complete them and he was not aware that not completing 

the tests could result in his contract being renewed. The respondent claimed that the applicant as a shop 

steward was particularly  privy  to this information and in any event, the criteria were common knowledge. 

 

 

SURVEY OF THE EVIDENCE AND ARGUMENT 

Documentary Evidence 

The parties submitted a bundle of documents which was agreed as being what it was purported to be without 

agreeing the contents thereof 

 

Employer’s Evidence 

The respondent called 5 witnesses all of whom testified under oath 

Joseph Tau, Executive Operations Manager testified as follows: 

The witness explained that as the business of the respondent is export based and fluctuating approx imately  

40%  of the work force is employed on a contract basis. The only  contact he had with the applicant was when 

the applicant was given feedback as to why he scored poorly  on the skills component of the criteria for the 

renewal of the contact causing his contract not to be renewed. 

The training officer concerned Camber Kiego was called to this meeting. On the ev idence presented the 

witness was satisfied that the applicant was aware that he was expected to write the competence tests of 
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which he only  wrote one of a possible 5. The witness said that many mentions were made of writing tests in 

the report/log book which all staff read and that Mr Kiego stated that the applicant once refused to write a test as 

it would have been after hours and hence the applicant did not take the writing of tests seriously  

The witness explained in terms of the Explosives Act under which the respondent operates workers must be 

competent and these tests are what are now in place to measure competence.  

 

Tania April, Human Resources Practitioner testified as follows: 

In September 2003 when it was realised that some of the contract workforce would probably  not have their 

contracts extended it was decided that consultation should begin with the unions in order to find a find selection 

process. The witness was asked why another worker, Mabunza who also only  wrote one test was retained. 

It was explained that this was because he had a higher employment equity  score. 

It was put to the witness in cross examination that there was no consultation with the unions with regard to the 

criteria to be used for not extending contracts. The witness replied that she remembered being at some of those 

meetings but could not remember if the applicant was also at the meetings. 

 

Kokie Gronewald, Plant Manager testified as follows 

The applicant worked in a section of the plant called D1, which was a new section. It was a new section and 

initially  workers were assessed on the job by their superv isors and only  practical knowledge was tested. In 

September 2003 this assessment process was changed to a test system where theoretical competence could 

be assessed. 

All staff were aware that they were now required to write these tests. The witness stated that he heard the 

applicant complain about writing the exam claiming that he knew his job backwards. The witness was asked if 

the applicant was aware that by not writing the tests, he could jeopardise the renewal of his fixed term contract. 

The witness stated  that the applicant was part of the process of putting criteria in place and further that the 

witness had himself talked to the shifts about the criteria and the criteria that were to be used for renewal were 

on the notice board. 

 

Celeste Bennet, Human resources Manager testified as follows: 
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The witness stated that a committee in consultation with the unions developed the criteria, which were 

contained in a matrix . She remembered the applicant being at a number of these meetings and specifically  at a 

contract steering committee where the model was discussed and thus he was fully  aware that by not writing 

the tests he was putting himself at risk should the contract workforce have to be reduced, as was the case.  

 

 

 

Camber Brian Kiego, Training Officer testified as follows: 

His function was to co-ordinate training at the plant. It was decided in September 2003 that workers had to 

write tests to prove their theoretical competence. 

The witness confirmed that he wrote on test on the 19 September, which he passed. He was going to write 

another test one afternoon but because he would have finished the test after hours, he changed his mind. 

The witness re-called an incident earlier in the year when he was driv ing with applicant and the applicant stated 

he had a problem with team leaders, permanent staff not writing tests. The witness told the applicant that team 

leaders were also writing tests. The witness indicated that this conversation showed that the applicant was 

aware that he was obliged to write tests. The witness was asked if he had told the applicant his job security  

depended on the tests. The witness said he did not as he was only  aware of the criteria for contract workers at 

a later stage.  

 

 

Employee’s Evidence 

The applicant testified and called one witness, both gave evidence under oath 

 

Dorian Morne Lennox, the applicant testified as follows: 

The applicant stated that he believed that the main reason he was selected for non renewal of his fixed term 

contract was because, his superv isor Ria Abels who started in July  2003 did not like him and also because he 

was a shop steward. 
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The applicant acknowledged writing an exam in September. The applicant denied knowing anything about the 

criteria to be used for the retention of labour. He stated that the first time he was aware of such criteria was 

when he saw the criteria in a matrix  on the 9 July  the date of the first hearing. 

The applicant referred to a document, which was signed by his prev ious superv isor Mr Hendicks in 

November 2002 where he was declared on the job competent on all facets of his job. The applicant stated that 

he often acted as team leader in the absence of the team leader 

The applicant stated that if the company felt that the workforce should write tests then the company should have 

specifically  organised it and not left it to the contract workforce to organise themselves in their own time. The 

applicant stated that Ria organised time slots for other workers to write tests but not for the applicant. The 

applicant said he knew skill was a factor if workers were laid off but he was not aware of the requirement to 

write tests. In support of the applicant’s contention the Ria did not treat him fairly  the applicant said he originally  

received a nil score on skills and only  on investigation was it corrected. It was put to the witness in cross 

examination that the error was immediacy corrected and should Ria have had a grudge against him she would 

not have given him a score of 4 out of 5 for performance. 

 

Leonard Edward Carelse, Chief Operator and Team Leader in March 2004 

He was aware of the friction between Ria and the applicant. The witness stated that one of the reasons that the 

applicant’s contract was not renewed was that he was a shop steward. 

The witness stated that he wrote the tests, he wrote them at lunch time or before his shift began. The reason he 

did the tests was that Ria was “on his case”. The witness confirmed that the need to write tests was in the log 

book and the team leader read the log book to all workers. 

 

Argument 

The applicant’s representative argued that the applicant should not have been dismissed as he had a 

reasonable expectation to have his contract renewed for the following reasons: 

• He was a good worker, he was promoted to chief operator and often in the absence of a team leader ran a 

shift 

• He displayed leadership qualities becoming a shop steward 

• He had a clean disciplinary record 
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• The company invested in him by training him and he was a competent worker which was not disputed 

• There were valid reasons for him not writing exams; in that he did not want to leave the work station 

unattended; another sign of commitment; his superv isor did not facilitate the writing of the tests; It was not 

made clear to him that his job security  was depended upon the writing of the tests 

• It was admitted that he did not utilise every opportunity  to write the tests beyond working hours but the 

other factors should also be taken into account 

 

The applicant is seeking another contract in terms of relief at the same work area or another one 

 

The respondent’s representative argued that the applicant’s dismissal was fair in that: 

• The applicant accepted the prov isions of the contract he entered into which expired on the 31 March 2004; 

the contract made it clear that there was no expectation of renewal and was of a temporary nature; It was 

the first contract made with the respondent the prev ious ones hav ing been made through labour brokers 

• Evidence was led that that the retention model was consulted with all three unions at the plant and the 

applicant was aware of it being a shop steward and also being an observer on a contract steering 

committee where it was discussed 

• Evidence was led that the applicant was aware he had to do tests but was not happy with doing them; 

Kokie Groenewald. The need to do tests was extensively  communicated by word of mouth and in the log 

book. Further the applicant was going to sit another test but declined as he would have finished after hours 

• At the end of the day the applicant did not secure enough points on the retention model to have his contract 

renewed 

• The applicant has focused on his poor skills score but he could just have well complained re other factors 

on the model such as his employment equity  score and his lack of tertiary  qualifications 

• The respondent is bound by the Explosives Act to ensure that all employees remain competent and the 

model of competence to be used from September 2003 was clearly  communicated. Other workers did the 

tests 

• The fact that the applicant scored poorly  on the tests criteria is his own fault; he had every opportunity  to 

write the tests but chose not to  
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ANALYSIS OF THE EVIDENCE 

 

In a case where an employee alleges he had a reasonable expectation that this fixed term should be renewed 

the onus of proof lie with the applicant. On the ev idence before me, I cannot find that the applicant has 

discharged this onus for the following reasons: 

• I am satisfied that on a balance of probabilities the applicant was aware of the retention model, its criteria 

and its weighting. He did not deny being a shop steward nor an observer on the contract steering 

committee where this was discussed 

• The applicant’s own witness was aware of the need to write tests and confirmed that this need was 

communicated to the workforce 

• Assuming he did not see the model, he was made aware that he had to do the tests both orally  and in 

writing in the log book. He put himself at risk by choosing not to do them; he appeared to be cross that, 

they were not being arranged for him in working hours. Ev idence was led that he expressed un happiness 

about writing the tests 

 

Given the above Scenario, it is clear to me that the applicant was aware of what he had to do to secure a 

further contract. Other staff did what they had to do and secured a further contract. It would appear from the 

ev idence presented that the applicant believed that the requirement for the writing of tests applied to all other 

contract workers it would appear that the applicant brought his misfortune upon himself. 

 

AWARD 

For the reasons stated above, I find that on the evidence before me the applicant did not have a 

reasonable expectation that his contract would be renewed and thus his dismissal is upheld, as he 

did not meet the required criteria. On the evidence before me, I am satisfied on a balance of 

probabilities that he was aware of those criteria and he chose not to write the tests thus prejudicing 

his chances. 
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CCMA Commissioner: Bella Goldman 

 


