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National Bargaining 
For the Chemical Industry  
ARBITRATION AWARD 

Commissioner: Bella Goldman 
Case No.: WC0008/03  

Date of award: 17 May 2003 
 
  
 
 

In the arbitration between: 
 
 
NUDAW obo Lydia Daniels Applicant 
 

and 
 

Caltex Respondent 
 
 
 
 
Applicant’s representative: Terence Snyders, union official, NUDAW 
Applicant’s address: 21A Honeysuckle Road  

Bonteheuwel 
Cape Town 7764 

Telephone: (021) 694 1797 
Fax N/A 
 
 
 
Respondent’s representative: Timothy Timlin, Caltex Manager, Human 

Resources Administration 
Respondent’s address: 19 DF Malan Street 

Foreshore  
Cape Town 

Telephone: (021) 403 7664 
Fax: (021) 403 7856 



 

   

2 

2 

 
DETAILS OF THE HEARING AND REPRESENTATION 

 

The conciliation/arbitration hearing was held at the Department of Labour’s offices in Cape Town under the 

auspices of the National Bargaining council for the Chemical Industry  on the 30 April 2003. Mr Terence 

Snyders of NUSAW represented the applicant. Mr Timothy Timlin, Manager Human Resources 

Administration represented the Respondent. The matter was not successfully  conciliated, a certificate of non 

resolution was issued and the arbitration proceeded. The arbitration proceedings were mechanically  recorded. 

 

 

ISSUE TO BE DECIDED 

 

Whether the applicant’s dismissal was substantively  and procedurally  fair. 

 

 

BACKGROUND TO THE ISSUE 

The applicant was employed as the Secretary /Personal Assistant to the Director General Manager Human 

Resources, Clifford Van der Venter. She was appointed on a fixed term contract on the 19 December 2001; 

her appointment was made permanent on the 1 January 2002. She was dismissed on the 31 March 2003. Her 

salary  at the date of dismissal was R8, 000.00 per month. 

The applicant was suspended on full pay on the 14 March pending the investigation into the use of a Diner’s 

Club credit card given to her by the respondent to be used for work purposes. 

On the 24 March, the applicant was charged with: 

1. Alleged Gross misconduct in that, over a period 1 February 2002 to 13 March 2003, you purchased /paid 

for numerous personal items/services amounting to approximately R75, 000.00 using the company 

provided Diner’s Club Card 

2. Alleged breach of Diners Club Card procedures in that over the period 1 February 2002 to 13 March  2003 

you failed to comply with the following procedures which you agreed to abide by when signing for receipt 

of your Diner’s Club card: 

• Failure to use card for the sole purpose of Company business 
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• Failure to submit a reconciled statement to your immediate supervisor, together with all vouchers 

and invoices, for approval within 5 days of reconciliation. 

3. Alleged breach of Company operating procedures and Fraud in that, over the period 1 February to 13 

March 2003, you gained access to your supervisor’s approval system with the specific intent of approving 

transactions, which you personally had effected for your own personal gain. 

 

The applicant was given notice on the same day of a disciplinary hearing to be held on the 27 March in 

connection with the above charges. The applicant needed more time to prepare her case and the hearing was 

postponed until the 31 March. The person who was going to represent the applicant allegedly  pulled out at the 

last minute and the applicant chose not to attend the hearing and sent an SMS to Tim Timelin stating that she 

would not be attending the hearing, as she had no representation. The hearing was held in her absence. The 

applicant was found guilty  of charges 1 and 2 and summarily  dismissed as a result thereof. 

The applicant alleged that her dismissal was procedurally  unfair in that the hearing was held in her absence and 

substantively  unfair in that she was not guilty  as charged. The applicant asked to be re-instated and 

compensated as a result thereof. 

 

SURVEY OF THE EVIDENCE AND ARGUMENT 

Documentary Evidence 

The respondent submitted the following copy documentation, which was agreed as being what it purported to 

be without agreeing to the contents thereof: 

• Documentation relating to the hearing 

• Terms of use of credit card 

• Details of purchases made on the credit card for the time period in question 

• Copies of e-mails from and to the respondent to and from alleged recipients of gifts purchased allegedly  by 

the applicant for them 

 

Employer’s Evidence 

The respondent called two witnesses both of whom gave evidence under oath. 
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Timothy Timlin, Manager Human Resources Administration testified as follows: 

About the 12 0r 13 March the accounts department picked up the fact that the applicant had opened budget 

facilities on the Diners Club credit card, which was issued to her for work purposes and which was prohibited. 

Further investigation transpired which led to the charges referred to above being made against the applicant. 

On the 14 March, the witness confronted the applicant with the ev idence that was made available to him. 

The ev idence consisted of a resume of all purchases that were made with the card from July  2002 until 

January 2003. The applicant stated she had slips at home to verify  what items she purchased. The applicant 

was then suspended. To date the applicant’s has not produced the slips. 

The witness stated that even though she only  received the official charge sheet on the 24 March she should 

have started to prepare for her case on the 14 March. The hearing was originally  scheduled for the 27 March 

and at the applicant’s request, it was postponed. The applicant was informed of a new date, which was the 31 

March. The applicant on the day of the hearing left a voicemail that she could not attend on the witness’s cell 

phone. She also sent him an SMS saying, “please proceed with the hearing and prov ide me with the verdict”. 

The hearing was held in her absence and on the ev idence presented, she was found guilty  of charges 1, 2, 

and not guilty  of charge 3. 

The witness referred to the indemnity  form the applicant signed on receipt of the Diner’s Club Credit Card on 

the 8 January 2002. The terms of usage being inter alia that the card would only  be used for the purchase of 

goods on behalf of the respondent and that no one purchase would be for more than R2000.00. The form also 

stated that within 5 days of conciliation the applicant would prov ide her superv isor with all vouchers and 

invoices. 

The witness explained the rationale of issuing credit cards to employees for use on the company’s behalf. It 

was easier and cheaper to use this system as opposed to a petty  cash or requisition form system for 

purchases under R2000.00. The witness said that the card was only  to be used for the Human Resources 

business unit as other units had their own cards. 

The applicant’s card was linked to her superv isor Clifford Van der Venter. The procedure was that as soon as 

a statement was received the applicant had to electronically  state what each purchase was for by way of a 

text message. She also had to within 5 days submit her invoices and vouchers to her superv isor who using 

his password would approve the transactions on the system. 
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Mr Van der Venter stated that he never received any statements to approve with one exception, which was a 

rugby shirt was bought as a gift for a v isitor.  

When Van der Venter asked the applicant if there were any statements to approve the applicant allegedly  said 

there were not as she was not making use of the card. 

The witness went on to say that when he suspended the applicant he asked for the return of the credit card and 

the access card to the respondent’s premises. The applicant handed in a card, which was expired and said 

she must have mistakenly  torn up the new card. The witness said that the applicant continued to use her card 

after her suspension on the 14 March prov ing that she did not destroy the current card and further that she 

continued to make fraudulent use of the card once she was suspended. 

The witness led ev idence in terms of the transactions note in the documentation. I will not report each and 

every transaction that the witness alluded to but will refer to some of them. 

• 11 March Easter eggs to the value of R217.00 

• !6 March Easter eggs to the value of R460.00 

• !4 April Sunday Kentucky Fried Chicken R78.50 Promotion Lunch; Vilene Kroon confirmed by e-mail that 

the chicken was not bought on her behalf. 

• 2 and 4 May chocolates R830.00 

• 28 June gift for Mr Van Vuuren from Woolworth’s R587.11 Mr Van Vuuren sent e-mail confirming he did 

not receive a gift and that he was not in the country  on that date 

• 6 July  gift for Gordon Simpson and wife from Elite Supermarket R^98.94, Gordon Simpson denied 

receiv ing gift 

• 12 July  Birthday card Woolworth’s R138.00 

• 6 September gift for Mr Bedder R369.00 Game Store. Mr Bedder denied receiv ing the gift by e-mail. 

• 9 October gift to Mr Muggleton R787.00 Jet Stores. Mr Muggleton denied receiv ing gift by e-mail 

• A number of transactions at Figaro Hairdresser 

• 7 December Donation to School and Leisure, School Outfitters R1425.00 

• 19 December sheets for the Twilight run which took place prior to that date R640.00 

• November 2 and December 13 Cambridge College approx R5,000.00 

 

The list continued in this manner the applicant was not able to substantiate what the purchases were for. 
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The only  legitimate expenditure was for a rugby T shirt R519.00 a gift for a client. The witness was asked why 

he did not have the card stopped. He said that she would have been arrested. However, he did indicate that 

the applicant was out on bail as the matter had been reported to the police. 

 

The applicant was charged with finding Mr Van der Venter’s password and using it to authorise her purchases 

but the chairperson did not find there was enough ev idence to find her guilty  of this charge 

 

Clifford Van der Venter, General Manager Human Resources services testified as follows: 

The witness denied giv ing the applicant his password. He said he kept it in his diary  and that the applicant 

must have got hold of his diary , found the password and used it to authorise her purchases without his 

knowledge. 

The applicant only  asked him to approve one transaction, which he did a rugby shirt, a gift for a v isitor. When 

the witness asked the applicant why she did not bring him statements to authorise, she said she was not using 

the card. 

In cross-examination, the witness was questioned about the card transactions of the employee who was in the 

applicant’s position prior to the applicant, Farieda Mansour/ married name Aquaar. 

It was put to the witness that when Farieda was the witness’s secretary  she used her work credit card three 

times for personal use. Once to buy flowers, once to buy toiletries and once to hire a car; all transactions were 

for personal use. The applicant discovered this. Allegedly , the witness told the applicant to tell Farieda she had 

to pay for these transactions but that the applicant should not tell Farieda that the witness said this. 

The witness said he remembered the car incident and had counselled Farieda with respect to the incident and 

she paid for the hire of the car. Farieda said at the time that she planned to pay for the car. 

The witness said initially  he could not remember the incidents relating to flowers and toiletries; he later 

remembered the incidents and said he spoke to her new manager with regard thereto as she was no longer 

working for him. 

The witness said that the only  time the applicant offered to pay monies back was when she was confronted 

with using the credit card for school fees at Cambridge College. 
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The witness was asked if it was not his duty  to check the applicant’s use of her work credit card. The witness 

said that the applicant was not employed to purchase goods on behalf of the respondent and should not have 

made extensive use of the card. Further, the witness was not often in the office. 

 

 

Employee’s Evidence 

The applicant Lydia Daniels testified under oath as follows: 

She started working for Mr Van der Venter on the 19 December 2001 and she was made a permanent 

employee in January 2002.She had a very good working relationship with Mr Van der Venter. He told another 

employee Nandi Brooks that he trusted the applicant to buy gifts for the department. 

The applicant took over from Farieda in December 2001. Farieda showed her a note book in which all Mr Van 

der Venter’s passwords were recorded, the relevant password being one of them. 

In January 2002, Mr Van der Venter gave the applicant his SAPS password (the relevant one), which she 

recorded in her notebook. The applicant denied looking for or finding Mr Van der Venter’s password in his 

diary . She also denied opening a budget plan on the credit card. 

The applicant said that Mr Van der Venter gave her permission to use the credit card to pay school fees to 

Cambridge College. The applicant said she would have repaid the money when she received her bonus in 

April 2002. 

The applicant admitted using the credit card at the hairdresser in an authorised manner for her own use. 

The applicant referred to the prev ious incumbent of her position Farieda and stated that she had authorised her 

own credit card purchases and that that she had at least used her card three times for her own use; for flowers, 

toiletries and for the hire of a car. 

The applicant said that she might have used the card for her own use at times but so did Farieda. 

The applicant’s ev idence on the procedure aspect was that when the hearing was scheduled for the 27 March, 

she asked for a postponement, as she was not ready. She was told that someone working within the refinery 

div ision, Anton Rudolph would represent her. Anton said he would confirm with her whether he would 

represent her, he said he would but that he was out of town on the 27 March. As soon as she got the new date 

of the 31 March, she sent Anton an SMS informing him of the same. On the evening before the hearing, Anton 
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told her that his union would not allow him to represent her. She then sent Tim Timelin an SMS telling him to 

proceed with the hearing. 

The records showed that the applicant made many purchases at Elite Supermarket on weekends, they were 

all marked miscellaneous purchases, when the applicant was cross-examined about the purchases; she said 

she used Elite as they were close to her house. She could not remember what the miscellaneous referred to; 

she presumed it was either gifts or sweets for v isitors. 

The applicant was cross-examined with regard to a number of purchases. I will not record all the questions but 

give an over v iew. She was asked what the various gifts were that were referred to above which the 

recipients denied by e-mail receiv ing she said she could not remember. She was asked why they would all 

lie; she said she did not know. 

The applicant was asked why she bought a lap top bag and a dial up modem when Caltex had their own 

suppliers for these items. She said Mr Van der Venter lost his bag (he denied this) and that she meant a lock to 

affix  a computer to a desk not a dial up modem. 

 

Employer’s Argument 

The respondent argued that the applicant was dismissed procedurally  and substantively  fairly . 

  

Procedurally  

The respondent had gone out of their way to accommodate her, she had plenty  of time to prepare herself. They 

postponed the hearing once for her. The company rule is that only  a co-worker or shop steward from within an 

employee’s own business unit can represent an employee at a hearing. The respondent was prepared to allow 

Anton Rudolph from another unit to represent her. It was not their fault that he refused. The applicant by SMS 

stated that the hearing could take place without her. 

 

 

Substantively  

The applicant was fairly  dismissed for the following reasons: 

• She confirmed that she had the password (the source as to where she obtained it is disputed) and that she 

authorised her own purchases 
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• The applicant admits making certain unauthorised purchases for her own use for example the hairdresser. 

• She made a significant amount of purchases, more than R75, 000; she could not explain what these 

purchases were for. She attributed some of the purchases to gifts which she could not identify  and which 

the alleged recipients denied receiv ing. 

 

Employee’s Argument 

The dismissal was unfair. 

 

Procedurally  

The applicant had no representation and even though she indicated to the respondent to proceed, the respondent 

should rather have re-scheduled the hearing 

 

Substantively  

• Mr Van der Venter did not bring his diary  with the password in it. On a balance of probabilities, he must 

have given it to her as the applicant alleged. Mr Van der Venter was either way negligent or irresponsible 

with the safekeeping of his password and he should be disciplined with regard thereto. 

• The respondent was unfair as they applied their rules inconsistently , It was admitted that Farieda used her 

credit card when she was in the applicant’s position on three occasions at least and yet she was not 

disciplined. The respondent stated through Mr Van der Venter that he counselled Farieda about the hiring of 

the car. He stated that he has the prerogative to choose when he counsels and when he uses other forms 

of discipline. This is not so, management does not have the right to selectively  discipline and dismiss. 

 

Employer’s reply 

The applicant was not found guilty  or dismissed on the charge of obtaining the password fraudulently . She was 

found guilty  on charges 1 and 2. She admitted some unauthorised use of the card and could not substantiate the 

other purchases, which were for large sums. 

 

ANALYSIS OF THE EVIDENCE 

I find that the applicant was dismissed fairly : 
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Procedurally  

The applicant had more than enough time to prepare for her case. She was granted one postponement. On the 

re-scheduled date, she chose not to attend the hearing, as she did not have representation. She did not even 

attend the hearing to request a further postponement. It is not the duty  of the employer to prov ide representation 

for an employee, however in this case ev idence was led that Mr Timelin did try  to assist her. 

 

Substantively  

On the ev idence before me, I find that the applicant was guilty  as charged in terms of charges 1 and 2. She 

was not in the business of “Buying” yet she spent huge amounts of money. She could not substantiate what 

most of the purchases were for. She did not produce one voucher or receipt for any transactions, which she 

was supposed to do. Some of her explanations for transactions were preposterous; School and Leisure, 

School Outfitters and a private business, Donation. Thousands of rand for miscellaneous items, details of which 

she could not remember. Purchases for a work event after the event. Gifts for people who denied receiv ing 

them and the details of which she could not remember. 

 

However, I find that the respondent had a part to play in this sequence of events: 

• It is admitted that Farieda made unauthorised use of her card when in the incumbent’s position and as far 

as the applicant was aware was not disciplined. This obv iously  gave the applicant the message that it 

was acceptable although not legal to steal and that one could get away with it. 

• The applicant was not found guilty  of fraudulently  obtaining her superv isor’s password. At best if she did, 

get the password from the diary  Mr Van der Venter was probably  negligent in recording it there as a 

personal assistant usually  has free access to her superv isor’s diary . At worst  if he gave her his 

password and did not check up on her purchases he was probably  grossly  negligent 

If the misconduct was not of such a serious nature, theft, which is universally , regarded as wrong I would 

consider that the dismissal was perhaps unfair due to inconsistency. In this case, whether her superv isor 

turned a blind eye to what she was doing or whether other people also did the same thing; theft is wrong and 

cannot be condoned or rewarded. 
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I find it strange that the applicant’s use of the card was not stopped once she was suspended on the basis that 

if it was and she used it she would be arrested, yet at the date of the arbitration she was apparently  out on bail. 

The applicant continued to use the card after her suspension for her own use on the respondent’s version. 

 

AWARD 

For the reasons stated above I uphold the applicant’s dismissal as being procedurally and 

substantively fair  

 

 

 

 

CCMA Commissioner: Bella Goldman 

 


