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DETAILS OF THE HEARING AND REPRESENTATION: 
The hearing was held over a number of days at the premises of the respondent and 

that of the Council. The applicant was represented by Attorney Colin Pather and the 

respondent by Anthony Hinds Attorneys. The matter was electronically recorded and 

the tapes were lodged with the Council after each day of the hearing.  

 
ISSUE IN DISPUTE: 
The issue in dispute is the termination of the applicant from the employ of the 

respondent and whether that termination was effected in accordance with a fair 

procedure and for a fair reason.  

 
BACKGROUND OF THE DISPUTE: 
The applicant was charged for misconduct relating to bribery and corruption in that 

he had intentionally induced persons of a supplier to perform a corrupt or dishonest 

act of bribery to the amount of R20000.00 whereby the applicant accepted part 

payment of cash in the amount of R1000.00 on Friday the 30th July 2004.   

 

The applicant was charged and a hearing was held in abstentia. The applicant was 

dismissed.  

 

The applicant referred the matter to the Council on the basis that he believed the 

dismissal to be both procedurally and substantively unfair.  

 

SURVEY OF ARGUMENTS & EVIDENCE: 
A number of witnesses were called for the respondent and only the salient features 

of their testimony will be recorded below. The applicant testified in his own defence. 
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CASE FOR THE RESPONDENT  
The applicant was suspended on the 30th July 2004 and the charge sheet was 

issued on the on the 9th August 2004 however, the applicant signed for it on the 10th 

August 2004. The enquiry was set up for the 13th August 2004 and was postponed at 

the instance of the applicant to the 20th August 2004.  

 

The applicant faxed through a medical certificate on the 19th August 2004 with a 

covering note that he would be unavailable for the 20th August 2004. The respondent 

disputed the timing of the certificate and the reason as stipulated thereon.  

 

The enquiry continued in the absence of the applicant.  

 

The applicant was dismissed on the 20th August 2004. The applicant was advised to 

appeal however, decided to refer the matter to the Council for resolution instead of 

exercising this right.  

 

The applicant is alleged to have solicited a bribe from a supplier. This incident is 

alleged to have occurred at a coffee shop and restaurant called the Newscafé on the 

30th July 2004.  

 

The evidence presented by the respondent dealt with three different stages. Firstly, 

incidents that occurred prior to the incident of the 30th July 2004 wherein various 

conversations between the applicant the respondent’s witnesses were lead. 

Secondly evidence was lead of what occurred on the 30th July 2004 but prior to the 

actual event at the Newscafé. Thirdly evidence was then lead of what had transpired 

at the Newscafé.  

 

Finally evidence was lead of what had transpired at the enquiry on the 20th August 

2004.  
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The first witness for the respondent was Mr. Deon Feyt (Feyt) who stated that he had 

met the applicant a number of years ago when the latter had worked for another 

company. Feyt confirmed that the supplier, McAdams, was asked to tender to supply 

bakery equipment to the respondent. Feyt further stated that during his interactions 

with the applicant the latter stated to him “It is time you guys looked after me.” Feyt 

stated that he then referred the matter to McMeeking, his senior, who said to him that 

he will handle the situation.  

 

Feyt stated that he met the applicant again at a trade show and that the applicant 

said to him that he would not consider any future orders for equipment – at this time 

cake mixers were being considered – unless, according to Feyt, the applicant said 

“you guys sort me out.” According to Feyt the applicant also said to him that “I got you 

the business I will take it away”  

 

Feyt confirmed that he brought this to the attention of McMeeking and Wilkes and that 

the former indicated that he had met with the applicant, at the applicant’s home.  

 

Under cross examination Feyt said that he always acted ignorant and referred the 

applicant to McMeeking and Wilkes. Further the time difference between the first 

suggestion and that of the second one made at the trade show was approximately 

two months.  

 

The version put to the witness was that what the applicant meant was that he did not 

want to be let down by McAdams and that he did not want to be dragged down if the 

equipment supplied was faulty. The witness confirmed that the statements made 

were open to interpretation and perception. The witness could not answer as to why 

the applicant did not just come out and ask for a bribe as they had been very 

comfortable with each other.  

 

The witness further stated that he had made the call to set up the meeting at the 

Newscafé on the prompting of either Wilkes or McMeeking.  
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According to Feyt the applicant stated to him that he got the business for McAdams 

and that he could take it away. Feyt also confirmed however, that McAdams could get 

the business on their own and did not require the applicant. Further, the witness 

could not answer to the version that McAdams was already in the running to supply 

equipment to the respondent prior to the applicant’s employment.  

    

Under further questioning Feyt stated that he only suspected the applicant was after 

a bribe and that he always referred the applicant to his seniors, Wilkes and 

McMeeking. Feyt never stated to the applicant that such solicitations are not 

acceptable and that McAdams does not do business that way.  

 

The next witness for the respondent was Daryl De Swart (De Swart). De Swart stated 

that the applicant had said to him that he “must be looked after personally” and that 

he had fought hard for McAdams. According to De Swart, he first stated that the 

applicant said that he wanted a payment. De Swart stated that what he thought it 

meant when the applicant wanted to be looked after is to give him the very best 

service. De Swart stated that he referred this to Wilkes (his senior).  

 

De Swart also stated that he had quoted on cake mixers for the respondent and that 

he had worked out a saving in the region of R170 000.00. According to De swart the 

applicant stated that that was small change for the respondent and that since 

McAdams did not look after the applicant he would not look after them.  

 

De Swart confirmed under cross examination that McAdams was one of the best 

suppliers in the country however, they were expensive and that it would be a good 

business decision to use McAdams. It was also confirmed that the applicant never 

asked for an amount of money and further that what he understood the applicant to 

mean was that the very best service needs to be provided. This version changed 

from the version provided during the examination in chief.  
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De Swart confirmed that he took the applicant’s requests to Wilkes and that 

McAdams has a strong policy that bribes are not paid. De Swart also stated that he 

did not bring this to the attention of the applicant and merely referred to Wilkes on 

the issue.  De Swart confirmed that he had taken the applicant to their plant in Cape 

Town and that he had introduced him to Wilkes.  

 

The next witness for the respondent was Richard Wilkes (Wilkes). Wilkes confirmed 

that McAdams does not entertain financial inducements under any circumstances 

and would rather walk away form a deal if bribes had to be paid. Wilkes confirmed 

that he was informed by De Swart of the applicant’s requests and that he had 

passed on this information to McMeeking to dissuade the applicant from these 

approaches.  

 

According to Wilkes, McMeeking had a meeting with the applicant at his home. 

Wilkes further stated that he was informed by Feyt that the applicant would not take 

their (McAdams’) “shit” anymore and that they would lose the business.  

 

Wilkes said that he brought this to the attention of the respondent through a Van der 

Merwe and that the meeting for the Newscafé was set up. The witness confirmed 

that he was wearing a recording device and that he had taken marked R100 notes to 

the meeting. Wilkes stated that he had not met with the applicant before and that 

they had known each other from the industry.  

 

Wilkes confirmed that he and McMeeking met with the applicant at the Newscafé. 

Wilkes confirmed that the applicant did not raise the issue of the bribe and that he 

had done so after the initial discussions. Wilkes stated that he offered the applicant 

R1000.00 as part payment which the applicant refused on two occasions. Wilkes 

also stated that when McMeeking got up to go to the toilet he again raised the issue 

of the money and he then took the envelope containing the money and placed it on 

the table. The applicant then picked it up and put it into his pocket.  
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According to the Wilkes though the applicant refused the initial approaches 

regarding the money he was under the impression that the applicant did not want 

the money just then and would sort it out later.  

 

Wilkes stated that there was no advantage at all to McAdams regarding this issue 

and that their reputation would be tarnished if they were involved in such activities.  

 

Under cross examination Wilkes stated that McAdams has a strong policy known to 

all its employees that they do not pay bribes at all. According to Wilkes the applicant 

made it clear to the employees of McAdams that he wanted to be bribed and that he 

had through these employees tried to dissuade the applicant from that course of 

action.  

 

Under cross examination Wilkes stated that he wanted to push the applicant to 

accept the money and that the applicant had refused to do this on at least two 

occasions, on the third occasion and in the absence of McMeeking the applicant 

accepted. Wilkes could not answer as to why he just did not accept the applicant’s 

refusal on the first two occasions and leave the matter at that.   

 

The next witness for the respondent was Shane McMeeking (McMeeking) who stated 

that he was informed by Feyt that the applicant wanted to “be looked after.” 

McMeeking stated that he was irritated with this and that after he had a discussion 

with and Wilkes they had agreed to dissuade the applicant from this action. 

McMeeking stated that he met with the applicant at the latter’s home. At that meeting 

McMeeking stated that he had received an anonymous call to the effect that the 

applicant was taking bribes and that McAdams was implicated therein. McMeeking 

stated that the applicant appeared un-phased by this and that he even said the 

colleagues at work were jealous of him. 

 

McMeeking stated that he took this up with Wilkes who in turn brought this to the 

attention of the respondent.  
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McMeeking confirmed the testimony of Wilkes regarding the events of the Newscafé 

in all material respects.  

 

Under cross examination McMeeking conceded that he met with the applicant on a 

number of occasions however it was Feyt who raised the issue regarding the bribes 

as this was never raised with him directly.  

 

Further, Wilkes requested that a meeting be held with the applicant to dissuade him 

from this course of action which meeting took place at the home of the applicant. 

McMeeking further confirmed that he had played golf with the applicant on two 

occasions and that on these occasions nothing was mentioned regarding the 

payment of bribes.  

 

It was further put to McMeeking that they were involved in providing the applicant with 

an opportunity to commit a crime which was conceded to. McMeeking confirmed that 

the applicant did not want the money at that time and that they had been briefed to 

ensure that the applicant accepted the money.  

 

McMeeking confirmed that he had been part of a similar operation conducted on 

behalf of another client of McAdams.  

 

The next witness for the respondent was Stephen Warren (Warren). Warren testified 

that he received the Doctors note on the 19th August 2004 requesting that the matter 

scheduled for the 20th August 2004 be postponed and confirmed that the applicant 

did indeed visit the doctor during the course of that day.  

 

Warren further confirmed that the chairperson did indeed make contact with the 

applicant and decided to proceed despite the doctor’s note.  
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It was further noted that the chairperson dismissed the applicant on the very day of 

the enquiry.   

 

Under cross examination Warren confirmed that he could not dispute the sick 

certificate and would only investigate it further if the frequency of illness and reasons 

for illness require this. In this instance there was no reason to second guess the 

doctor’s note.  

 

Warren further confirmed that the applicant’s failure to lodge the appeal internally 

would not compromise his right to approach the Council for relief.  

 

John Wensel (Wensel) was the next witness for the company. Wensel testified 

generally about the procurement procedure and did not carry personal knowledge of 

this case. Wensel stated that line managers would have the final say regarding the 

procurement process due to the knowledge of the items and the suppliers in the 

industry.  

 

Wensel could not say whether indeed the applicant took any decisions on his own in 

this case to appoint McAdams. Further, the witness could not dispute whether the 

procurement process was indeed followed.  

 

Gustav Van Rooyen (Van Rooyen) was the next witness who testified regarding the 

events at the Newscafé. Van Rooyen confirmed the events regarding the Newscafé 

as stated earlier by Wilkes and Mcmeeking. Van Rooyen confirmed that he observed 

the events from a distance of approximately six metres away however could not hear 

anything. Van Rooyen also took photographs of the men while they were at the table.  

 

Johan Rousseau (Rousseau) was the final witness for the respondent. Rousseau 

confirmed that prior to the incident at the Newscafé the matter had been cleared with 

the legal department. Rousseau confirmed that he had met with Wilkes and 

Mcmeeking among others on the morning prior to the Newscafé.  
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Rousseau confirmed that when the applicant came out of the Newscafé he had at 

first denied having the money and when he was threatened with the SAPS. 

Rousseau further stated that the applicant said that he was forced to take the money 

by Wilkes and Mcmeeking.  

 

CASE FOR THE APPLICANT 
The applicant was the first witness in his case.  

The applicant confirmed that a strategy regarding the rollout of the convenience 

stores and bakeries for the respondent had already been in place when he was 

appointed. The applicant further stated that he was involved in the piloting phase 

which was used to decide on suppliers as this was a new concept for the 

respondent. The applicant confirmed that McAdams had already been in discussion 

with the respondent prior to his arrival. The respondent by that stage had already 

had another supplier and McAdams was used as an alternative.  

 

The applicant testified on various aspects of the respondents case as summarised 

below: 

 

With respect to the evidence of Deon Feyt 

The applicant stated that he had met Feyt while the applicant was with his former 

employer and also met him at trade shows on a yearly basis. On one occasion the 

applicant stated that he had met Feyt at the respondent’s premises and they went 

across to the site to check on the branding of one of the ovens. The applicant 

confirmed that he had said to Feyt that he (the applicant) must be looked after. The 

applicant explained that this meant that they should take care of their end of the 

business and do what it is the applicant asked so that the latter could look good with 

the respondent. Further, the applicant stated that McAdams was a large supplier in 

the industry and that they had the reputation to deliver what was required. Further, 

the applicant stated that McAdams was already doing business with the respondent 
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from May 2004 however, only became an accredited supplier in September 2004 on 

recommendation of the applicant.  

 

With respect to the Gallagher Estate meeting: 

The applicant stated that there was a trade show and he with other representatives 

of the respondent visited and enquired after new products in the industry. The 

applicant stated that he was then introduced to Wilkes and he also enquired about 

McMeeking. 

The applicant denied that he had asked for a bribe.  

 

Golf with McMeeking 

The applicant stated that he had been invited by McMeeking to a number of golf 

games and that he had also met another associate of McMeeking at one game. 

There was no discussion of his relationship with the respondent or that of 

McAdams.  

 

With regard to Darryl De Swart 

The applicant stated that he had met De Swart in Cape Town on a site visit and the 

latter had taken him to the factory where he met Wilkes. The applicant stated that at 

the meeting with Wilkes the latter said that “if you get us the business I will take care 

of you.” After the meeting in the car the applicant tested this statement with De Swart 

who in turn said that “my boss is a good guy.” The applicant further stated that at no 

stage did he ask for a bribe or speak to De Swart about this.  

 

With regard to Richard Wilkes 

The applicant stated that he met Wilkes four times. At the last occasion the meeting 

was set up by Feyt who indicated that Wilkes wanted to meet. The applicant stated 

that he had been surprised about this however, agreed and suggested that they 

meet at the Newscafé. The applicant stated that he had arrived at the venue in a very 

good mood as he had been presented with an award that day. On his arrival Wilkes 

said that he wanted to cut to the chase and that he had offered the applicant money 
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for the business. The applicant confirmed that McAdams had the business and that 

he did not want the money.  

 

The conversation then took another turn and general things were discussed. Wilkes 

made the offer again and stated that he had brought R1000.00 with and that the 

applicant should buy something. The applicant stated that this offer was made twice 

at that time and that he refused which was when things got tense. At this time 

McMeeking went to the bathroom. While he was away Wilkes said to the applicant 

“don’t upset me I brought this money from Cape Town and I want you to take it” at 

which time he put the money on the table and also said “I don’t want my staff to see 

it.” At this point the applicant stated that he had taken the envelope and put it into his 

pocket.  

 

McMeeking then returned from the bathroom and the meeting ended. The applicant 

stated that outside the Newscafé he was approached by Rousseau and Van 

Rooyen. At that time he was asked what he had in his pocket to which the applicant 

responded “you know what I have.” The applicant then gave the envelope to 

Rousseau who opened it and counted the money. The applicant also said that he 

was forced to take the money as was confirmed by Rousseau.  

 

The applicant stated that Wilkes was a very forceful character and that the latter had 

put him under pressure especially given that McMeeking was away he put me under 

pressure not for McMeeking to see what was happening.  

 

The applicant was then told to go to Warren who was waiting for him at the head 

office. Warren was waiting for the applicant and the documents were prepared.  

 

With regard to McMeeking 

The applicant stated that he had met him with Feyt. Further that on the two 

occasions they had played golf together the applicant stated that he was told by 

McMeeking that the latter would take care of him. On one occasion McMeeking 
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requested a meeting and the applicant then invited him over to his home. At this 

meeting McMeeking said that that there are rumours that the applicant was taking 

bribes from McAdams.  

 

The applicant stated that he demanded of McMeeking who it was that said this 

however a name could not be supplied. McMeeking stated that the rumour started at 

the respondent.  

 

The next day the applicant stated that he went to his immediate supervisor 

Nanabhay and reported his conversation with McMeeking and also offered to take a 

polygraph and disclose his bank details.  

 

The applicant stated that at the time he did not state that he was offered bribes by 

McAdams as everything appeared fine and everyone was singing their praises and 

the applicant was getting the accolades.  

 

The applicant further stated that he never threatened De Swart regarding the cake 

mixers and that the respondent did not need the mixers. Further, the applicant stated 

that he did not have the ability to take the business away as this was won through a 

tender process.  

 

With regard to the first hearing 

The applicant stated that he had arrived at the first hearing unrepresented as those 

employees that he asked were not available and the hearing was postponed to the 

20th August 2004. The applicant then said that he was referred to Alrode, a division 

of the respondent where the representatives would sit. The applicant confirmed that 

he spoke to Govender and a French speaking man (Redant) to set up a meeting. 

This was never convened.  

 

Before the 20th August the applicant stated that he felt ill and went to a doctor. On 

advice of his representative he faxed through the note to Warren. On the 20th August 
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the applicant stated the he received a call from the same French speaking man 

(Redant) and told that person not to represent him at all.  

 

The applicant further confirmed that he had received a call from Botha who said that 

he would proceed with the enquiry in the absence of the applicant.  

 

The applicant earned a salary of approximately R31000.00 per month and does not 

seek reinstatement to his position due to the stigma that had been attached to his 

case.  

 

Under cross examination the applicant stated that his role in the piloting stage was 

to assist in finding suppliers, design, equipment, and to add his expertise. The 

applicant further confirmed that suppliers were visited by Nanabhay and Smith and 

that McAdams was met already, though not appointed. Further the decision to 

appoint McAdams was that of both the applicant and his superior, Nanabhay.  

 

McAdams was chosen because they were the best in the industry all round in terms 

of service and supply.  

 

During the piloting phase all seemed to go well however, McAdams still needed to 

go through the procurement stage and this was communicated to De Swart when 

the latter had called. McAdams was used even prior to the tender process being 

finalised as procurement lagged behind which was earlier confirmed.  

 

On the issue of being “looked after” as mentioned by the McAdams staff, the 

applicant stated that he meant he wanted good service and results on the rollout 

and further that he wanted things to be rectified if there were problems. The 

applicant stated that he could not take responsibility for the assumptions made by 

the McAdams staff however, he never asked for a bribe nor mentioned any amounts.  
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On the issue as to why the applicant did not just leave the meeting at the Newscafé 

he stated that McAdams asked for the meeting and they made the offers he did not 

have to leave.  

 

The applicant further stated that he was under pressure from Wilkes to take the 

envelope and that it was taken under duress.  

 

The next witness for the applicant was Mohamed Nanabhay (Nanabhay). Nanabhay 

explained that McAdams was chosen for being the most reliable with a quality 

product and backup service.  Nanabhay also stated that he deferred to the applicant 

who was the expert in the field of bakery equipment.  

 

Under cross examination Nanabhay could recall that the applicant had raised 

certain questions with him regarding the listing of certain suppliers and that the 

applicant was upset however could not recall the applicant offering his details and to 

take a polygraph. 

 

Nanabhay confirmed that commercial made the final decision of who to appoint 

however, their (line management) recommendation was very persuasive. Nanabhay 

could not confirm that the applicant had influenced the process in any underhanded 

way.  

 

The closing arguments are a matter of record and will be dealt with during the 

discussion of the case.  

 

ANALYSIS OF ARGUMENTS & EVIDENCE: 
The issue to be decided in this case was whether the dismissal of the applicant 

was both procedurally and substantively fair.  

 

It is common cause that the hearing of the applicant was held in abstentia. The 

respondent witnesses did not deny having received the medical certificate 
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requesting that the matter be postponed. The doctor’s note and the application for 

leave was done in terms of company policy on sick leave as testified by Warren.   

 

Further the chairperson, as confirmed in evidence, spoke to the applicant on the day 

of the enquiry to confirm the reason for his absence. After having spoke to the 

applicant the chairperson decided to continue any way which decision appears 

irregular. There was no allegation that the reason for the absence as stated on the 

medical certificate was being doubted. The respondent did not make this allegation 

in its evidence. The chairperson should have considered the possibility that the 

applicant was unable to attend to the hearing and used his discretion to postpone 

the enquiry. There was also no evidence that the applicant had attempted to frustrate 

the process.  

 

The respondent argues that the applicant did not apply for a postponement of the 

case and should have done so. This argument is rejected. The applicant by faxing 

through the certificate clearly showed that he was unable to attend to the enquiry. In 

the absence of any evidence to the contrary that the certificate was fraudulently 

obtained the respondent had no reason to doubt its veracity. Based on this the 

respondent should have postponed the enquiry.  

 

The appointment of Redant and Govender was also raised. There is no evidence to 

suggest that Redant and Govender were indeed appointed by the applicant to 

conduct his defence. This was emphatically denied by the applicant. The applicant 

in his evidence stated that he never even met Redant and when the latter called 

regarding the hearing told him in no uncertain terms not even to plead on his behalf.  

 

The respondent witness, Warren, testified that there was no consequence as a 

result of the applicant not appealing the outcome and thus an adverse finding 

regarding the conduct of the applicant is not drawn.   
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Another procedural flaw was the fact that the chairperson made his decision to 

terminate on the very day of the enquiry. It appeared that the chairperson did not give 

himself sufficient time to consider the evidence that was lead despite the fact that he 

only had one version before him.  

 

On the substantive aspect the following needs to be determined: 

1. Did the applicant solicit a bribe from the McAdams personnel  

2. Did the incident at the Newscafé amount to entrapment.  

 

On the first question the applicant asked to be looked after. There is an 

interpretation from the respondent on the one hand that the applicant in making this 

statement wanted a bribe. On the other hand the applicant argued that this 

statement should be interpreted to mean that he merely wanted the supplier to 

ensure that their service was of a good standard and that the applicant did not want 

to be embarrassed in front of his colleagues if for some reason McAdams did not 

live up to their end of the bargain.  

 

None of the McAdams staff indicated that the applicant had asked for money. In fact 

it was always their evidence that their company did not pay bribes. However, no-one 

at the supplier took the trouble to state to the applicant that they would not pay the 

bribes and stop the applicant from making advances to be looked after. If indeed the 

applicant was making such advances it occurred over a number of months and 

according to the respondent to a number of different employees of McAdams. They 

(the supplier) had ample opportunity to stop these advances given their unequivocal 

answer that they do not and will not consider doing business that way.  

 

The respondent argues and lead evidence that the applicant threatened to take the 

business away or not place orders for future business (the cake mixers) and thus 

giving credence to the interpretation that it seeks me to draw that the applicant was 

after a bribe.  

 



  Page 18 of 21 pages 

The applicant argues and lead evidence to the effect that he could not take the 

business away as the supplier was appointed after a tender process and that 

according to Nanabhay and the applicant they did not need the cake mixers thus 

giving credibility to his version that he was merely requesting that the supplier not let 

him down as he had an interest in them doing well due to the fact that he received 

the accolades for their performance.  

 

The question to ask is if the respondent satisfied the onus to prove its case and 

where there is a doubt about which interpretation to apply it must be concluded that 

the respondent failed to satisfy the onus and thus the more favourable position for 

the applicant should be accepted.  

 

When given two equally plausible interpretations regarding the meaning of the 

statement – “look after me” and after having considered the alternatives it cannot be 

concluded, on a balance of probabilities that the applicant indeed asked for bribes. It 

is also evidence that the applicant did not initiate any of the meetings wherein he 

made this statement. The meetings with the McAdams personnel were by chance or 

set up at their request. It is also the evidence of the respondent that the applicant 

never mentioned an amount or a preferred method of payment.  

 

When looking at the charge sheet and the amount of R20 000.00 it was indeed the 

evidence of Wilkes that he suggested the amounts and not the applicant. There is 

no evidence to suggest that the applicant asked for a bribe of R20 000.00.  

 

The second point to address the substantive fairness was the issue of the 

Newscafé meeting. The applicant did not suggest the meeting and in fact enquired 

after the reason for the meeting when called by De Swart.  

 

Further, it was the respondent’s evidence that Wilkes offered the applicant money on 

at least three occasions. The applicant states that the offer was made four times. 

For the sake of argument I accept the respondent’s version as true. Wilkes initiated 
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and continued with three offers despite the applicant’s refusal on two occasions. 

The applicant’s testimony was that Wilkes was a forceful character and did not want 

to take no for an answer. Indeed Wilkes was on a mission from the respondent. He 

and McMeeking set up the meeting through their staff, Wilkes flew from Cape Town, 

he and McMeeking met earlier in the day with the respondent’s employees, took 

marked notes to the meeting, and were carrying recording equipment all in an effort 

to get the applicant to take the money.  

 

It appears that after all that effort he did not want to accept the applicant’s first two 

refusals and after what appeared to be a threat, where Wilkes says – don’t upset me 

–  eventually passes the money to the applicant and uses the absence of 

McMeeking to achieve his desired objective.  

 

If Wilkes was indeed a genuine witness when he said he wanted the applicant to 

refuse he would have stopped his approaches after the first or even the second 

refusal and called the meeting off. It was clear that he had a desired objective in 

mind that the applicant was to accept the money. The applicant’s testimony as 

corroborated by the respondent witness was that his first reaction was that he was 

forced to take the money. 

 

The argument that the employee is predisposed to wrongdoing is rejected with the 

contempt that it deserves. There is no evidence that the applicant committed any act 

of misconduct thus demonstrating such a predisposition. The respondent seeks to 

rely on inferences to bolster this argument. To conclude a predisposition requires 

evidence that goes to conduct not inferences that must drawn to assume a 

predisposition to wrongdoing.  

 

Further, the respondent also seeks to read into his case the purpose of the meeting 

at the Newscafé. The purpose according to the argument was that it was used to 

record that the employee had solicited money from McAdams. This is incorrect 

because had that indeed been the case the only question to put to the applicant 
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was: Do you want a bribe? It was Wilkes that comes up with the offer of money and 

then suggests the amounts, which the applicant rejects. Prior to this there is no 

evidence to suggest that the applicant wanted money from McAdams.  

 

The respondent’s arguments that the employee propagated the discussion which 

culminated him in accepting the money does not accord with the evidence led. The 

evidence was that even after the applicant rejected the first two offers Wilkes 

continued with the discussion and offered the applicant further amounts after 

McMeeking went to the bathroom.  

 

Clearly the applicant was trapped in that Wilkes and McMeeking provided the 

opportunity to commit the crime and despite the applicant’s two refusals according 

to their testimony and three refusals according to his testimony continued to make 

the offer. This culminated in Wilkes saying to the applicant “don’t upset me” and 

using the absence of his employee – McMeeking, and putting the envelope on the 

table for the applicant to take. The conduct of Wilkes and McMeeking thus went 

beyond the providing of the mere opportunity.   

 

The respondent should have determined the veracity of the claims of McAdams prior 

to authorising such an action.  

 

Ultimately the question to ask is: Did the conduct of Wilkes go beyond providing the 

accused with an opportunity to commit the offence. In this case I have no hesitation 

in finding that Wilkes did indeed do that. Thus the evidence of the entrapment 

should not have been taken into account in determining whether the applicant was 

guilty.  

Given the concerns that had been expressed about entrapment by the courts and 

the legislature, guidelines and parameters no less rigid than those set out for the 

criminal law should be applied in the employment context, assuming that it should 

be allowed at all in the latter context thus the evidence as obtained would be 

excluded as this is the approach adopted by our Courts regarding entrapment.  
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FINDING  
Procedurally the respondent should have exercised its discretion to postpone the 

enquiry on the strength of the medical certificate provided.  

 

Substantively, after careful consideration there is no evidence to suggest that the 

applicant asked for a bribe. Further, the incident of the Newscafé clearly amounted 

to entrapment.  

 

The guilty finding of the chairperson of the enquiry is thus overturned and the 

dismissal of the employee is both procedurally and substantively unfair.  

 

AWARD 
In the circumstances and noting that the applicant has argued against a future 

employment relationship I hereby award the applicant R310 000.00 being equivalent 

to ten months salary. Such amount must be paid within fourteen days after the 

respondent has been served with this award.  

 

There is no order as to costs. 

 

Signed and dated at Mayfair on the 18th November 2005 
 
 
  

NBCCI Panellist:  


